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PROCEEDI NGS

COURTROOM DEPUTY: Civil Action 96-1285, El ouise Cobell
et al. versus Dirk Kenpthorne, et al.

THE COURT: Al right. Let's see. W0's going to call
the next witness? M. Smth?

MR. SMTH:  Yes, Your Honor.

THE COURT: Al right.

MR. SMTH: CGood afternoon.

THE COURT: Good afternoon.

MR. SMTH: Your Honor, our next witness is M. Don
Pal | ai s.

(Gath adm ni stered by Courtroom Deputy.)

MR. SMTH  Your Honor, you had previously heard from
M. Pallais at the Cctober trial. Just briefly, heis a
licensed CPA. |If we could have Exhibit 60, please, and the
Exhibit 60 is a copy of his CV.

He has approxi mately 30 years of experience as a CPA,
he worked on the audit staff of Coopers & Lybrand, he was a
conptroller in the private industry, he also worked on the staff
of the American Institute of Certified Public Accountants, and
i ncludi ng serving on the Auditing Standards Board.

M. Pallais will testify about, nunber one, historical
probl ens affecting disbursenents froml|lM accounts, including
noney goi ng out w thout authority, noney going to the wong

peopl e, inproper transfers of |1 Mnoney, theft of Il Mfunds, and
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1 general category of noney being caught up in the system and not
2 bei ng di sbur sed.

3 And secondly he will testify about how t hese probl ens
4 af fect the governnent's figures regardi ng di sbursenents, and

5 particularly those figures in AR 171.

6 Your Honor, he has previously been tendered as an

7 expert in accounting and accounting principles and procedures.
8 W woul d tender himfor that purpose as well, and | understand
9 t he governnment has no objection to that.

10 MR. SI EM ETKOABKI :  That's correct, Your Honor.

11 THE COURT: Well, he was considered qualified at the
12 last trial. He still is, unless he's lost a step or twd, so he
13 can testify. Go ahead.

14 MR. SM TH: Thank you, Your Honor.

15 (DON PALLAI'S, PLAINTIFF wi tness, having been duly sworn,

16 testified as follows:)

17 DI RECT EXAM NATI ON

18 BY MR. SM TH:

19 Q M. Pallais, would you descri be what you have done, the
20 scope of your inquiry in preparation for your testinony today?
21 A. Certainly. You want nme to include what | did in Cctober,
22 which set the stage for this?
23 Q That would be fine.
24 A Well, starting with the Cctober trial, | reviewed the
25 governnment's historical accounting plan, their accounting
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manual , | | ooked at a nunber of reports by independent auditors
and governnent auditors that critiqued the Il Maccounting and
control systens, | reviewed sone expert reports for the purpose
of determ ni ng whether the systens used in the I Msystem were
generally reliable.

Since the October trial, | read the Judge's findings in
the Cctober trial, I've read the filings in this matter, | read
transcripts of hearings and sone of the trial testinony here.
|'ve al so | ooked at a docunent called historical conpilation of
di sbursenment issues, or sonething very simlar to that, and
| ooked at a dat abase of reports which was very simlar to the
one | | ooked at in Cctober.

Q Back in Cctober, had you been provided with several disks
whi ch have been referred to as the neta-anal ysis docunents?
A Yes.

Q And generally what did those docunents conprise of?

A.  The disks conprised a slew of reports. The ones | was
interested in were the ones that NORC had characterized as
audits, and that constituted about 300 reports.

So | read those 300 reports. There was nore in the
dat abase but they weren't rel evant for ny purposes.

Q kay. The audits that you reviewed, would you characterize
those as principally internal or external audits?
A. | think you would characterize nost of them as internal

audits. There were only a handful done by independent auditors.
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Q And when we're tal king about internal audits, what are we
tal ki ng about ?

A. | think what we nean -- | think what you neant when you said
it was audits done by governnment auditors, either the GAO or the
O fice of the Inspector General, as opposed to a CPA firm

Q And were these audits of all of Interior's Trust operations
or were they nore regional or |ocal in scope?

A. There seened to be a wide range. There were local office
audits and there were audits that affected the trust fund
overall. There were audits in different parts of the country.
There was a fairly w de range.

Q Soit's fair to say that a |lot of the docunents you revi ewed
in preparation for your testinony today you reviewed back in

Cct ober as wel | ?

A. That's correct. Yes.

Q And to refresh everyone's recollection, what was the scope
of your testinony back in Cctober? Wat were you asked to talk
about ?

A. What | was asked to tal k about was whet her the governnent's
hi stori cal accounting plan could be depended on to achieve the
obj ectives of the plan, which would be a conplete and accurate
accounting of the transaction histories for the individual

| ndi an accounts. And ny conclusion was that based on decades of
experience and reports of auditors, it appeared that the system

was too unreliable to be used as a basis that way.
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The plan intended to largely use internal docunents,
and the history of the Il M Trust was that internal docunents
were notoriously unreliable.

Q Oay. Now, what have you been asked to | ook at today?

A. Wat | was asked to do for this trial was a sim/lar
exerci se, except | was specifically asked to | ook at controls
and observations regardi ng di sbursenents over the decades.

Q Okay. And based on your exam nation of those audits, what
concl usi ons have you reached?

A. M conclusions are that you cannot depend on di sbursenent
nunbers to represent valid disbursenents to individual Indians.

So to the extent that the disbursenents are intended to

portray disbursenments to Il1 M account hol ders, the systemis not
good enough, not dependabl e enough that you can be sure that
t hose disbursenents represent valid paynments to the appropriate
reci pients.
Q kay. Have you had an opportunity to look at AR-171, which
was part of the admnistrative record fromthe October trial?
A Yes.

MR. SMTH |If we could have a copy of that, please.

BY MR. SM TH:

Q On the screen is a docunent. |Is that what you understand to
be AR-1717
A.  Yes.

Q And | ooking at that docunent, there's an evident disparity
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1 between col |l ections and di sbursenents. |s that correct?
2 A.  Yes, there is.
3 Q And what is that approxi mate disparity?
4 A, As near as | can recall, it was about three and a half
5 billion dollars. Collections were three and a half billion
6 dollars nore than di shursenents.
7 Q If you look at Colum G is that the di sbursenent colum?
8 A Yes.
9 Q And is there any information prior to 1972 on di sbursenents?
10 A. There's none listed, no.
11 Q ay. Have you had an opportunity to conpare that to a
12 revised AR-171 provided by the governnent?
13 A Yes.
14 MR. SMTH |If we could see that docunent, please. The
15 first one, yeah.
16 BY MR. SM TH:.
17 Q Is this a copy of the docunent you've revi ewed?
18 A. This is one of the them This appears to be the May 30th
19 ver si on.
20 Q So you've seen two different revised AR-171s?
21 A Yes.
22 Q And when did you first see the Revision 1?
23 A.  Mist have been about a week ago.
24 Q And Revision 2?
25 A. | want to say over the weekend naybe.
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Q And in revised AR-171, disbursenents is nowreflected in
Colum H Is that correct?

A. That's correct.

Q And does it appear at this point that wthin the past week
or two, pre-1972 disbursenents have been filled in with sone
nunbers?

AL On this version there are now pre-1972 di sbursenents.

Q Okay. |If you could -- on Colum Hthere's a reference to
footnote five, and | believe that's on the second page. If we
could ook at that, please. |If we could focus in on five.

And what does footnote five indicate Colum H
represents?
A. Colum H represents all outflows fromthe Il M system
Q Oay. And includes, it says Tribal Trust checks and
el ectronic funds transfers?
A. Correct.
Q In your review of docunents, did you encounter any docunents
related to electronic fund transfers?
A. | don't recall any.
Q Didyou as far as checks and Tribal Trust transfers?
A.  Yes, there were lots of docunents that referred to checks
and transfers.
Q And if we could | ook on the next page. And focus in on itemn
H And does it appear that the data from 1887 through 1971 cane

from sonething called a NORC di sbursenent estinate?
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A, Yes, that's what it says.

Q And at this point, have you been provided any data regarding
t hat esti mate?

A.  No.

Q Okay. M. Pallais, based on the review that you have
performed of the audit data over the past 100 years of this
Trust, what if any opinions have you devel oped regarding the
ability to determne the propriety of disbursenents fromthe
[ 1 M Trust?

A. Well, as | nentioned, to the extent that disbursenents are
supposed to represent valid paynents to ||l M beneficiaries, the
controls and accounting procedures that the 11 Mused over the
decades was sufficiently unreliable that you can't depend on

t hat nunber being a valid representation of the anounts that
actually went to the correct |11 M beneficiaries.

Q And what's the basis for that?

A.  Looking at 100 to 150 reports over alnost 100 years of

hi story.

Q And what are the types of problens that you encountered that
| ed you to that concl usion?

A. There are a nunber of problens. There are |ack of

aut hori zation for paynents, there are recorded instances of
paynents not going to the right people, there have been

i nstances of fraud, there are a ot of internal control

weaknesses, |ack of segregation of duties, |lack of control over
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t he checki ng account or the checks, there are |ack of
reconciliations, there are a nunber of problens that occurred
with sonme frequency for years and years and years.
Q That was ny next question. Wuld you characterize these
probl ens as sporadic or of a nore pervasive nature?
A.  They appear to be fairly pervasive. You see the sane
observations, comments, and criticisns decade after decade.

MR. SMTH |If we could see Exhibit 65, please.
BY MR. SM TH:
Q And can you describe for the Court what Exhibit 65 is?
A. This is a docunent that summarizes observations nmade in
roughly 100 to 150 reports, starting from 1905 and goes all the
way t hrough 2006 or so. These represent quotes or descriptions
of criticisnms of internal control regardi ng di sbursenments taken
fromreports that presumably were in the NORC dat abase.
Q Okay. And you have a listing of a year and then a quote or
a summary under there. And then can you actually link to the
docunent itself that has that summary?

THE COURT: | think you neglected to ask the w tness
who prepared this.

MR. SMTH  kay.
BY MR. SM TH:.

Q Can you describe for me who prepared this docunent?

A. I'"'mnot sure who prepared it.
Q Ckay.
Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

394

THE COURT: .
BY MR. SM TH:
Q Have you reviewed this docunent?

THE COURT: | thought he was going to say that he
prepared it. So it's just a docunent?

MR. SMTH It is a docunent, Your Honor.
BY MR. SM TH:
Q Have you reviewed this docunent?
A. | have reviewed the docunent. |'ve |ooked at all of the
reports that are referenced, and fromwhat | can tell, the
quotes and descriptions are a fair representation of what is
actually in the report.
Q And are the quotes consistent with the docunents that you've
revi ewed back in Cctober?
A Yes.
Q And do they fairly reflect your opinions regarding the
di sbursement issues since 1905 through 20067
A. They fairly reflect the opinions of the people who wote the
reports, | presune.
Q Okay. They fairly reflect the problens that were
encount ered over the 100 years of the Trust?
A.  Yeah, this docunent fairly reflects what the reports witten
by auditors say.
Q And you indicated the source for the ngjority of the

docunents are neta-anal ysis docunents from NORC?
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That's correct.
Now, in sone years there's nothing listed. |Is that fair?

That's true.

o > O >

Were there sone years where you had no audit reports at all?
There were no audit reports in the NORC neta-anal ysis.
That's correct.

Q Wen performng an audit, what if any inportance do you

pl ace on identifying internal controls?

A. Internal controls is typically an inportant feature of an
audit. Now, there are two kinds of audits we need to keep in

m nd here, because there are two kinds of audits being done on
the 11 M Trusts.

There are independent audits, what we call GAAS audits,
CGeneral ly Accepted Auditing Standards, and these are done by
i ndependent auditors, CPA firnms. And the purpose of the GAAS
audit is to render an opinion on whether the financi al
statenents fairly present financial position or results of
operations in conformty with generally accepted accounting
principles.

When we do an i ndependent audit, the auditor is
required to understand internal control as part of doing that
audit. The auditor has to understand enough about internal
control, that is the accounting processing and the disciplines
over the accounting system to understand what kinds of things

could go wong, what kinds of things could be msstated in the
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financial statenents.

He al so has to understand internal controls in
sufficient detail to figure out where are the areas of increased
risk, where are errors or msstatenents nore likely to occur
because what the auditor wants to do is focus on the areas where
the m sstatenents are nore likely to occur

The auditor also has to understand internal control
enough so that he can design the actual tests he's going to
apply. You can't test docunents unless you know what they
represent and where they cane from

If controls are effective, if they're really good, the
auditor can test their effectiveness and rely on the conpany's
controls to reduce the anmount of testing he does. On the other
hand, if the controls are not that effective, the auditor can't
rely on them the auditor can still conplete the audit, though.
Cenerally we can audit around problens in the internal controls
by nerely doing nore or better kinds of tests.

In really egregi ous cases the controls are so bad that
the auditor actually can't do an audit and can't render an
opi ni on.

Q Now-- I'msorry, go ahead.

A. The other kind of audit is an internal audit, or what we

m ght call an operational or performance audit. Now, the anount
of work you do on internal controls on one of those is entirely

dependent on what your goal is in the audit. Oten it's the
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case that the whole point of the audit is to | ook at sone aspect
of control. You mght not be | ooking at the entire control
structure, but you want to see sone aspect of control and see if
it's working efficiently and effectively. And in that case
internal control is obviously of paranount inportance, because
that's what you're doing.

You m ght also do an internal audit that has absol utely
nothing to do with controls, and in that case you woul dn't | ook
at internal control at all and you very well probably woul d not
have any observations regarding internal control, because that's
not what the auditor was intending to | ook at.

Q And when auditing sonething like the Il M Trust, what kinds
of internal controls would you expect to exist?

A. If you re |ooking at the Il M Trust, the kinds of controls
you woul d expect to exist if this were well functioning are ones
that ensure that -- and we're tal king about now di sbursenents,
presume, controls over disbursenents?

Q That's correct.

A. W& woul d expect to see controls that nmake sure the

di sbursenments are only paid to the right people in the right
anounts, and that the systemcaptures all of the disbursenents
made.

So you woul d expect to see a lot of controls. And
al though this isn't a conprehensive list, the kinds of controls

you woul d expect to see would be things |ike disbursenents are
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only made if they' re authorized, so disbursenents should only be
made if the beneficiary has specifically requested the

di sbursenent be made to him And you woul d expect to see sone
docunent ati on of that.

You woul d al so expect to see that sonebody at the Trust
ensured that the paynents were only bei ng made based on the
ri ght docunentation, a signed request by the beneficiary, and so
you woul d expect that that person woul d authorize the actual
payment .

You woul d expect controls to nmake sure that the records
are internally consistent and have integrity. So, for exanple,
you would want to nake sure that the controll ed account that
shows the anobunt owed to all of the beneficiaries agrees to the
total of the detail, the total of the individual accounts. So
this way you know that if a disbursenent has been nmade, it has
been allocated to a particular account. You don't have
di sbursenments nmade that haven't been allocated to anybody.

You woul d expect to see that the cash account in the
general |edger agrees to the cash reflected at the bank, or in
this case the Treasury Departnent, to nmake sure that all of the
di sbursenments that you have nmade have actual ly been recorded.

And you woul d expect a third kind of discipline over
this, which is to say you woul d expect statenents to be sent to
t he account holders so that if there's a problemin the

i ndi vi dual account, they would conplain and bring it to your
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attenti on.

So you would know, as a result of those three, that al
di sbursenments have been recorded in individual accounts, you've
accounted for all disbursenents, and the allocation to the
i ndi vi dual accounts are correct because the individual Indians
woul d have conplained if they were charged for a w thdrawal they
didn't nmake.

You woul d al so expect to see segregation of duties.
What this neans is you woul d have internal checks, one enpl oyee
checking the work of another. |If you have one person doing
everything, for exanple, it would be very hard to catch a
m st ake, whether it be unintentional or intentional. So you
don't want one person witing the checks and accounting for the
checks and doing all those other things.

You woul d al so expect to see controls over the witing
of checks, that only certain people are allowed to sign checks,
certain people are allowed to approve them that there's
controls to make sure other people can't wite unauthorized
checks.

And you woul d expect to see sonething where there's
nmoni toring of accounts where m stakes coul d happen. For
exanpl e, when there are negative bal ance accounts, you would
want sonebody | ooki ng at negative bal ance accounts to say, how
did that get overdrawn, what's the m stake and how do we fix it.

O if there are dormant accounts, for exanple, dormant accounts
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are a great place to look if you wanted to m sappropriate funds,
because there isn't a beneficiary who is on top of it, since
it's dormant. So you woul d want regul ar revi ews of dormant
accounts to see if there's any unexpected activity.

So those are the kinds of controls you woul d expect to
see. Qoviously there are a |lot nore specific controls, but
that's just kind of a summary.
Q Wen you're tal king about statenents, are you talking about
statenents that woul d be clear and understandable to a
beneficiary?
A.  Yeah, | would presune they would not be useful if they
weren't clear and understandabl e.
Q The types of internal controls that you' ve identified, were
t hose present based on the audits you reviewed in the Il M Trust?
A. There were deficiencies probably in every one of those areas
that were referred to in reports over the decades covered in the
NORC dat abase.

MR. SMTH: If we could | ook at Exhibit 61.
BY MR. SM TH:.
Q And is this a summary of sone of the nmjor disbursenent
probl ens that you identified?
A Yes.
Q Lack of authorization or support for disbursenents, absence
of reconciliations, |ack of segregation of duties, absence of

statenents, absence of thunbprints or other identifications,
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probl ens wi th supervisory accounts, dormant accounts, negative
bal ance accounts, |ack of addresses, failure to safeguard

checks, general findings of |lack of controls, and then |ast one,

i nproper distributions and theft. |Is that correct?
A. Correct.
Q | want to briefly go through sone of those itens and show

you a few exanpl es

Let's focus on the first one, |ack of authorization or
support for disbursenments. Wat are you tal king about?
A Well, as | nentioned, controls you woul d expect to see
i ncl ude the fact that disbursenents are only nade when requested
by the account hol der, so you don't want noney being spent out
of sonebody's account if they didn't ask for it to be done, or
i f sonmebody who is unauthorized to ask for it asks for it to be
done.

You al so want controls at the Trust itself to make sure
that funds are only bei ng expended based on those requests.

MR. SMTH: If we could | ook back to Exhibit 65,
pl ease, and go to item 41, 1954.
BY MR. SM TH:.
Q And if we could hyperlink on that and if you could tell us
what this docunent is.
A. This appears to be a report on an audit at Anadarko done by
the Departnent of Interior in 1954,

Q And is this one of the docunents you reviewed in preparation
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for your testinony today?

A Yes.

Q And if we could go back to the actual hyperlink page. |If
you could focus in on the first paragraph under 13.

A.  Uh-huh

Q Can you describe for the Court what the problemis with
respect to authorization for disbursenents?

A Well, it shows that nearly three quarters of the

di sbursenments were not supported by the proper authorization,
and of the ones that were supported, half didn't have the
docunent the Departnent of Interior required.

Where they were on file, alnost one out of five were
not filled in conpletely, and nore than a quarter were approved
by sonebody who al so prepares and issues the checks. So
sonebody was preparing, approving, and doing the check, which is
a segregation of duties problem
Q This exanple, is it an isolated exanpl e?

A.  No. There were exanples of unauthorized paynents throughout
t he dat abase through nost of the decades.

Q Oay. Wuld the problens with the | ack of authorization

i ncl ude aut hori zati ons signed by soneone ot her than the
beneficiary?

A.  Yeah, there would be requests by people other than the
beneficiary.

Q Wiat about transfers of funds? Wat kinds of problens did
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you identify with respect to transfers of funds?

A, \Well, sone of the problens that were identified include
transfers to governnent agencies w thout what the auditor
considered to be appropriate support.

Q How about transfers to third parties or Indian tribes?

A. Right. WlIl, I guess when | said governnent agencies, what
| intended to include was Indian tribes, other people. And
there woul d al so be checks nade out to third parties who did not
appear to be authorized recipients.

Q And again, were these problens isolated or fairly common?
A.  They occurred across the dat abase.

Q You were | ooking at the governnent's di sbursenent nunbers.
Wiy is this inportant?

A Well, to the extent that we are assum ng that the

di sbursenents represent valid disbursenents to individua

I ndians, this calls that assunption into question because we're
being told that there are checks being witten that people
didn't ask for.

Q Now, just because a distribution may not be authorized, or
there may not be any docunmentation of the authority doesn't nean
it was not actually received by the correct beneficiary. 1Is
that correct?

A. That's correct.

Q What if anything did you see in your exam nation of records

t hat supported your concerns that noney was in fact not being
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recei ved by beneficiaries?

A. Well, there were a nunber of situations where the auditor
contacted beneficiaries directly, and the beneficiaries reported
that the anobunts shown as disbursed to them were not received by
t hem

Q What is a confirmation or a negative confirmation in
accounting terns?

A Well, confirmation is a type of audit test we do. It's one
of the strongest kinds of tests we have. |In a confirmation, we
typically go outside of the audited entity to ask sone

i ndependent third party to provide evidence about anounts
recorded in the financial statenents.

Typically we see this in accounts receivable in a
typical comercial entity. The comercial entity will say, this
customer owes us $10,000, and the auditor will send a letter
directly to the custoner saying, do you owe the client $10, 000,
pl ease tell us. And the response will conme directly back to the
auditor. This is very strong audit evidence.

Confirmations in general fall into tw kinds. W have
what we call positive confirmations, in which case we send out
the request and we ask the person on the other end, please tel
us specifically, do you agree with this nunber; if yes, tell us
yes, if no, tell us why you disagree. |If it's a positive
confirmati on, we expect a response back in either case.

Negative confirmation, we send out a letter that says,

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

405

pl ease contact us if you disagree. You don't need to do
anything if you agree, but if you disagree, please tell us.
Q In atypical situation where you would send out a
confirmati on or a negative confirmation, based on your
experi ence, what woul d be the response?
A. Positive confirmations vary all over the |ot, depending on
the client base, the industry, and that sort of thing. Negative
confirmations, there's no predictability at all, and in fact,
when | was on the Auditing Standards Board, we issued Statenent
on Auditing Standards Number 67, which essentially says you
can't use negative confirmations for audit evidence. It doesn't
say absolutely, but it says nost of the tinme you can't, except
in some very specific situations

And the reason for that is, it doesn't provide you a
basis to draw a I ot of conclusions. |If you don't get any
responses back on negative confirmations, you don't know whet her
everybody agrees. People mght not agree but they didn't bother
to read the confirmation, they just threwit away. The
confirmati on was sent to the wong address and the intended
reci pient never got it. So the fact that you don't get a
response back doesn't give you nmuch in the way of audit
evi dence.

On the other hand, when you do get them back, it tells
you that you m ght have a probl em

Q The auditing standard you nentioned, was that subsequent to
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19907?
A.  That was issued around 1990 or 1991. | think it was 1990,
sonetinme in that range
Q kay, good. In the exanples that you saw in the audits that
you reviewed, were they significant or no?
A.  The responses were significant. A very large contingent of
peopl e wote back to the auditors saying that the statenents
t hey received were not correct, and a |l arge nunber said that
they did not receive the disbursenents reflected in the
st at enent s.
Q W'Il see an exanple of one. |If we could | ook at 1986
nunber 261. And if we could go to the first page of that
docunent .

And can you tell us what docunent this is?
A. This is an audit report by the Departnent of Interior's
O fice of Inspector General. So this was not done by an
i ndependent CPA firm this was done by governnent auditors.
Q And does it look like it's March 19867
A. It looks like 1986.

MR. SMTH |If we could go back to the original page.
BY MR. SM TH:.
Q And can you descri be what is happening here?
A.  Yes, although if you could scroll up just alittle bit, that
woul d be good. Stop.

What they did was they sel ected 1410 di sbursenents
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posted on | edger cards and they sent confirnmations to the
account holders. And these went out, and what they got back
was, of the 1410, 103 responded that they had not received the
|1 M checks reflected on the statenents, and that totaled

$328, 000.

Q And it looked like they had about 850 of themreturned?

A.  There were 850 returned for one reason or another, yes.

Q What if any significance is that in terns of an auditor?

A, Well, the 103, you have 103 in disagreenent based on a
sanpl e of 1410. | haven't done the math, but that's got to be
an 8 percent problemrate. That's a very high rate. That's an
unusual Iy high rate of problens.

Q And 15 to 16 percent of those that actually returned the
confirmation?

A.  Uh-huh

Q There were subsequent negative confirmations by Arthur
Andersen. |s that correct?

A. That's correct.

Q And the Court has already heard testinony about those, so
won' t bel abor those, but can you just generally describe your
reaction to the negative confirmations delivered by Arthur -- or
received by Arthur Andersen?

A.  \Well, Andersen did negative confirmations not as an evi dence
gathering tool but to look at this issue. And their results

were very simlar to the OGresults. They got a |ot of people
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1 writing back, unusually high nunber of people witing back to
2 say, we never got these di sbursenents, we never got these
3 checks.
4 Q Infact, in the case of Arthur Andersen, it would be close
5 to over 30 percent?
6 MR. SI EM ETKOABKI :  Obj ection, Your Honor, |eading the
7 W t ness.
8 THE COURT:  Sust ai ned.
9 MR. SMTH: |If we could | ook at 1988, nunber 267.
10 THE COURT: Before you do 1988, nunber 267, go back to
11 that 261, that part that you showed. There's sonething just
12 underneath the quoted part that said we're going to conpare the
13 m ssing checks to the responses we got. Let nme read the rest of
14 t hat paragraph and then tell me if you know, if either
15 M. Pallais, or for that matter M. Sm th knows, whether that
16 was ever done and whether we have any evidence of the result.
17 MR. SMTH  Your Honor, | can tell you in the docunents
18 that we've received, we have not seen any response -- seen that
19 t hat was ever done.
20 THE COURT: Any followup on that.
21 MR. SMTH: That's correct.
22 THE COURT: Do you know of any, M. Pallais?
23 THE WTNESS: No, sir.
24 MR. SM TH: Thank you.
25 If we could | ook at 1988, nunber 267.
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BY MR. SM TH:.

Q And does that refresh your recollection as to the response
recei ved by Arthur Andersen?

A Well, it says they got 1249 responses, and of the 12 --
well, it doesn't say what the sanple size was, it tells you that
30 percent of the responses tal ked about not receiving the
paynents. So that woul d be roughly 400 people said they didn't
get paynents.

MR. SI EM ETKOABKI :  Obj ection, Your Honor. The
docunents in the pleading attached to the May 30th response to
our notion in limne speak for thenselves. Wile we may not
object to M. Pallais analyzing the results as an accountant, we
do object to himactually just reading fromthe screen.

THE COURT: Al right. Well, I"'mgoing to overrule
t hat because he's reading at the sane tinme |I'mreading, so |
don't attach any particular significance to the fact that he's
reading it.

BY MR. SM TH:

Q Does the Arthur Andersen result confirm your concerns
regarding failure to receive funds by beneficiaries?

A. Yes, it's clearly a concern. Andersen found it, the
Departnent of Interior found it, so it's clearly a concern

Q The second itemon your |ist was absence of reconciliations,
and the Court has already heard a | ot about reconciliations so |

don't want to again bel abor that point. But when you're talking
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about absence of reconciliations, what are you tal ki ng about?
A. There are two things that need to be reconciled here. One
is that the total of all of the individual I|ndian accounts
shoul d agree with or at least reconcile to the general |edger
control total, so you know that everything has been accounted
for.

The other reconciliation that you need to be concerned
wth is the cash shown by the 1M Trust agrees with essentially
what his bank says, in this case the Treasury Departnent, so you
know that all of the cash transactions have been appropriately
accounted for. O | think appropriately included.

Q Let's talk about the first one, subsidiary to the genera

| edger. Why is that inportant when you're tal king about
accuracy of disbursenent data?

A Well, if we are saying that disbursenents were nade to

i ndi vi dual Indian beneficiaries, then each of those

di sbursements should be reflected in the Il Maccount. And if
the total of the Il Maccount doesn't agree with the contro
total, you' ve got an issue, you've got either sonething that was
paid and not recorded or sonething that was recorded but not
paid, or sonething that was paid to sonebody other than the IIM
beneficiary.

And unl ess you can reconcile those two nunbers, you're
not sure what the right nunber to use for disbursenents is.

Q ay. If you don't reconcile the subsidiary and genera
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| edger pronptly, what happens?
A Well, if you re extraordinarily lucky, if you have a
problem it fixes itself the next nonth, if you're
extraordinarily | ucky.

|f the problemwith reconciliation is a systemc
problem then over tine it just gets worse. Mre and nore
errors get made, and the difference between the total of the
i ndividual s and the control total can get bigger or it can get
smaller, but if it gets smaller, that doesn't nean necessarily
the situation is getting better, it just neans you -- it m ght
just mean you've got new errors going in a different direction
than the original errors were.

But generally, over tinme, if it's a systemc error, it
just gets harder and harder to reconcile.
Q In what you've reviewed, is it an isolated problemor a
system c error?
A. It appears to be a systemic error because it occurs over
decades.
Q This Court has already seen disparities between the
subsi diary and general ledger in, let's call it the nodern era,
subsequent to 1980. Wre there problens |ike that back in
earlier years?
A.  Absol utely.
Q And when the problens were identified, were they corrected?

A. Typically there's no indication that they've been corrected.
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| recall one instance where sonebody forced an adjustnent on the
control account to get it to agree to the total of the

i ndi vi dual accounts, but that doesn't necessarily nean they
corrected the error, that just neant they forced the two to

agr ee.

Q Wiat do you nean, they forced the two to agree? What did

t hey do?

A. Well, they | ooked at the difference between the control
account and the total of the individual accounts, and they just
adj usted the control account so that it agreed. They changed
the nunber so it agreed with the total of the individual
accounts.

Q So there was no indication whether the agreenent was proper
or not?

A. That's correct. It presuned that the individuals were right
and the control account was wong. But fromny reading of the
report, they really had no evidence that that was the case.

Q Let's talk generally about Treasury. You' ve nentioned that
and the Court has seen inbal ances between Treasury and the
general |edger. How does that affect your concern about

di sbur senment s?

A. Wll, again, if you can't reconcile your bank account, if at
the end of the nonth | can't reconcile ny personal bank account
to what the bank shows, | don't have any confidence that ny

checkbook is right.
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And if I'"mreporting to people based on the results in
my checkbook, they've got no reason to believe that ny
di sbursenments are right.

Q Okay. The next itemon your |ist was |ack of segregation of
duties. And what is the inportance of that?

A. Well, segregation of duties is a basic control concept. One
aspect, the nost obvious is you want people checki ng each
other's work. But you also don't want sonebody to have what's
call ed inconpatible duties, so you don't want, for exanple, the
sane person to approve the checks, wite the checks, and do the
accounting for the checks. Because if the person nakes a

m st ake, nobody will ever notice it because they're the ones
that do the foll ow up.

| f they want to m sappropriate funds, that's the
position to do it in because you approve it, pay it to yourself,
and then bury it in the accounting records.

So in a good control structure, you want segregation of
duties to separate those functions, so if sonebody does
sonet hi ng wong, sonebody el se can catch it.

MR. SMTH: Let's |look at 1953, nunber 35. |If we can
go to the docunent itself, the first page.

BY MR. SM TH:.
Q And can you describe for the Court what this docunent is?
A. This is a report done by the Bureau of Indian Affairs,

June 1953. It's apparently a GAO docunent.
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Q And is this one of the docunents that you reviewed in
preparation for your testinony today?
A Yes.

MR. SMTH And if we could go to the actual hyperlink
page. And if we could focus on the first full paragraph, under
"i nadequate internal control."

BY MR. SM TH:.

Q If you could read that, and it goes on to the next page?

A In this case what it's saying is one person receives cash
prepares official receipts and schedul es of collections. So
they're receiving the cash, accounting for the cash. Enters the
receipts in a cash recei pt book, nmakes the deposit -- | can't
make out the first word. Totals the cash receipts book, makes
postings to the individual accounts.

So they're accounting for the cash comng in, taking it
to the bank, and making the entries into the individual |edger
cards for the individual Indian accounts; sends the statenents,
prepares the disbursenents, and if statenents cone back, this
person gets them

So this one person takes care of all the receipts, does
t he di sbursenents, does the accounting for them and is in
charge of correspondence with the individual |ndian
beneficiaries. So if this person wanted to m sappropriate
funds, nobody would ever find it, unless they were particularly

poor at what they did.
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Q And in this particular exanple, again, is it an isolated
occurrence or is it fairly routine?
A. There are comments criticizing the | ack of segregation of
duti es across the decades.
Q And again, how does that inpact your eval uation of the
di sbursenments by the governnent?
A Well, that tells you that if this situation exists, there is
a substantial risk that the disbursenents being reflected in
i ndi vi dual I ndian accounts actually didn't go to those peopl e,
t hey m ght have gone to the person who wrote the checks.
Q The next itemyou nentioned was absence of statenents, and
you talked a little bit about the inportance of statenments. Let
me show you an exanpl e.

MR. SMTH:  If we could turn to 1954, nunber 48. If we
could link on the docunent and show the first page.
BY MR. SM TH:.
Q And can you descri be what this docunent is?
A.  This appears to be a 1955 audit done by the GAO
Q And is this again one of the docunents you reviewed in
preparation for today?
A Yes.
Q And if we could go back to the Iink page and focus in on the
first full paragraph.
A. Wiat this is saying is that statenents -- that procedures

called for statenents to be sent sem annually, but the Fort Peck
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Agency was not doing that. People only got statenments if they
specifically asked for them And the reason they didn't,
according to this, is that when they did send statenents out, so
many peopl e disagreed with themthat they came in and filled the
of fice.
Q And again, we just |ooked at one exanple, but how common was
this probl enf?
A. There are comments across the database indicating that
statenents weren't being sent.
Q Next item you had thunmbprints or other identification. Can
you descri be for us what those concerns were?
A Well, this is sonething that primarily affected earlier
years, and apparently was not unusual for Indian beneficiaries
not to be able to wite. So to transact business, they provided
a thunbprint rather than a signature, and to nake sure that the
appropriate person was receiving the cash, the policy was that
peopl e were supposed to witness the thunbprint to attest to the
fact that this is the right person

And there are comments in many years, many audits
indicating that this w tnessing was not goi ng on.
Q Next item you have three entries, supervisory accounts,
dormant accounts, and negative bal ance accounts. Wat are
supervi sory accounts?
A. Supervisory accounts are those accounts where the person who

owns the account is not judged capable of taking care of their

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

417

own business. It mght be a mnor or it mght be an
i nconpetent. So sonebody has control over the account for them
Q And what kinds of problens did you see with supervisory
account s?
A.  For supervisory accounts, for mnors, for exanple, you m ght
see -- or they did see disbursenents going out for things that
were not apparently for the benefit of the mnor, things like
pawn tickets, purchases of vehicles. There were other problens
Wi th mnor accounts in that once the m nor had aged out, they
did not informthemthat the noney was avail able to them
Typically -- or not typically, but often the supervisor
was sonmebody who worked for the Trust, so an enpl oyee actually
had full authority over the beneficiary' s account.
MR. SMTH: |If we could | ook at 1986, nunber 259, and
go to the first page of that docunent.
BY MR. SM TH:.
Q And can you identify for us what this docunent is?
A This is an OG audit report dated March 1986
MR. SMTH  And if you could go back to the link page
and link on it.
BY MR. SM TH:.
Q And if you could review that and tell generally what the
problemis that the auditor identified.
A Well, this is use of mnors' funds for things that the

audi tor apparently did not think was clearly justified.
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Parents' debts were being paid, pawn tickets, hospital bills.

Q For the parents?

A. For the parents, yes. Purchase of furniture and appli ances,
$10,000 froma nine-year-old was used for the down paynent on a
van.

THE COURT: M. Smth, is this particular exanple an
exanpl e of a disbursenment problemthat falls under the
restitution category or is this nore of a managenent probl em
that mght fall under damages?

MR. SMTH:  Your Honor, | think this would fall under
restitution.

THE COURT: The noney was paid. Right?

MR. SMTH W don't know if it was paid or not. It
went out but we don't really know where it went, whether it went
for the benefit of the supervisor or soneone el se.

THE COURT: Well, purchase furniture and appliances,
parents have a down paynent for a van. All right. Go on, go
on. I'mnot sure what portion of this this bears to the whole,
but it strikes nme as a slightly off-kilter exanple of what
you' re tal ki ng about.

MR. SMTH: | understand, Your Honor.

BY MR. SM TH:.
Q Let's go on and tal k about dormant accounts. Wat is the
concern with dormant accounts?

A. A dormant account, by definition, has very little activity,
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so there is a question about whether anybody is nonitoring the
account. If the account is dormant, and there is no beneficiary
who is aware that the noney is owed, if | were going to

m sappropriate funds, that would be a place | would do it
because the odds on sonebody finding it are not really that
good.

Q And how nmany instances did you see of problens with dornmant
account s?

A. There were several instances where there were criticisns of
the review and accounting for dormant accounts.

Q And if we could | ook at 1982, nunber 222. And if you could
link on the first page and tell us what this is?

A. This is a report to Congress by the Conptroller General
descri bing i nprovenents needed in the BI A accounting system

Q And go back to the link page, and third full paragraph, if
you could focus on that.

A And in this case, what they're saying is, as | nentioned,
dormant accounts need to be reviewed to see if there's any
unusual activity, and the Conptroller General report says that
they' re not being periodically reviewed, making fraudul ent use
of the funds easier. And they point to at | east one exanple
where a Tribal enpl oyee was convicted of enbezzling nore than
$26, 000 from a dormant account that belonged to an aged,

i nconpetent adult.

Q The next itemwas actually negative balances. Wat are we
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tal ki ng about when we tal k about negative bal ances?

A.  Well, negative bal ances, they have paid out nore than the
account holder had in their account. That's obviously an issue,
because presumably this person now owes the Trust sonme noney.
Whet her it was ever paid is a question. As an auditor, you have
to satisfy yourself that that debt was ultimately collectible,
and I'mnot sure that the auditors ever did that.

But if noney is being paid inappropriately to sonebody
that is included in the disbursenents, clearly that disbursenent
was not a valid one.

Q How often did you see problens with negative bal ances?
A. There were several references to negative bal ances goi ng
back to the 1950s.

Q And are we tal king about snmall anpbunts of nbney or sonewhat

| arger?

A It varied. There were very small anmounts and very | arge
anmount s.

Q In mllions?

A, Yes.

Q And again, how does that affect your concerns about

di sbursenments fromthe Trust?

A Wll, it tells you that the fact that a disbursenent has
been made doesn't nean it went to a valid recipient.

Q How woul d negative bal ances affect those concerns where

you're dealing with an account that m ght be comm ngl ed?
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A Well, to the extent that your total was correct, a

negative -- if you' ve overpaid one person, you will by necessity
have to have underpai d anot her person

Q Next itemon your list was | ack of addresses. And just
descri be generally for the Court what the concern was.

A Well, the concern of the auditors was for |arge portions of
sone of the populations, the Trust did not have current
addresses for the beneficiaries. So if a check was mailed to
the beneficiary, the question arises, where did you mail it if
you don't have a current address? |If you sent a statenent,
where did you send the statenent if you don't have a current
addr ess?

Q And how common was this concern reflected by the auditors?
A. There were several reports that discussed this issue.

Q And are we tal king about just a handful of addresses or
sonet hi ng nore significant?

A. In sonme cases it was very significant.

Q If we could look at 1956, nunber 105. And can you descri be
what this docunent is?

A It's a 1956 audit report in the Aberdeen area, done by a
governnment auditor, but |I'mnot sure which departnent it is fron
| ooki ng at this.

Q And if you could link on to the -- under analysis, if you
could focus in on that paragraph under there in the m ddl e of

t he page.
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A.  Uh-huh

Q Wiat was the problemw th addresses there?

A It said that of 581 accounts, 87 percent did not show the
addresses of the account holders. Also had problens with dates
of birth.

Q Again, problens that were not isolated but were fairly
routine?

A.  Common, anyway.

Q Next itemwas failure to safeguard checks. And M. Ziler
testified a little bit about this, but could you describe what
your concerns were?

A Well, there are several reports that discuss the fact that
the checks were out in the open, they weren't accounted for, the
check witing machi nes were avail able to people who m ght not be
authorized to use them check signing plates were available. So
it would be not difficult for an unauthorized person to wite
what appears to be a valid check

Q Okay. In your review, did you find instances of actua
erroneous distributions or actual theft of I Mfunds?

A.  Yes, there were several reports that referred to identified
theft and sonme erroneous distributions.

Q And the Court has already seen the 1914 report that talked
about that. Do you recall that one?

A Yes.

MR. SMTH: If we could just |ook at sonme nore recent
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exanples. 1974, item 210.
BY MR. SM TH:.
Q Wiat is this docunent?
A. This is an audit done by the Bureau of Indian Affairs on the
Crow | ndi an Agency in Mntana in 1974.
Q And if you could turn to the Iink page. And could you
describe for the Court what this is?
A. Wiat this is showng is a nunber of unauthorized checks
witten on that account totaling $4, 500.
Q And if you go to the next page, they actually have sone
details on those particular checks. |Is that correct?
A Right.

MR. SMTH  And if we could go, |I believe it's five
pages after that, page nine of the docunent.
BY MR. SM TH:
Q And can you describe for the Court what this is?
A. This is a summary of the forged di sbursenents, so first
line, for exanple, on August 12th, there are 42 forged checks;
on the 21st there were three batches of forged checks.
Q If you could | ook at the comment on the bottom of the page,
what does that indicate?
A. It says the adm nistrative officer stated that the
signature, apparently his signature on the check wasn't actually
his.

Q If we could look at another recent exanple, 1982, item
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nunber 216. And if we could link on the first page.
And is this another GAO report?

Yes, it is.

It's a docunent you identified?

[t's a docunent | reviewed.

o > O >

A docunent you reviewed. |'msorry.

MR. SMTH |If we could go back to the Iink page and
focus in on the first paragraph.
BY MR. SM TH:.
Q Is there an indication there that noney in fact was going to
peopl e who had no authority to receive it?
A. It shows that nanmes of 173 individuals who received trust
fund checks were not shown on the list of authorized trust fund
reci pients.
Q Okay. Another exanple, 1990, nunber 293. And is this a
1990 report from Arthur Andersen?
A Yes, it is.
Q And again, one of the docunments you revi ewed?
A Yes.
Q Does it indicate as well that there's evidence of noney
bei ng m sappropriat ed?
A Yes.

M. SMTH If we could go to the |Iink page and focus

inon, | believe, the third paragraph

BY MR. SM TH:
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Q And what does that reflect?
A. It says there have been instances of m sappropriated funds
due to inadequate safeguards over Treasury checks, and poor
internal control over disbursenent in general.
Q And again, are these a handful of the itens that you saw
that reflected noney going to the wong people or being
enbezzl ed?
A. Correct.
Q W've tal ked about your concerns about the disbursenents
Let ne change the focus a little bit. And in your review of
these audits, did you identify instances where noney was not
di sbursed?
A Yes.
Q For whatever reason?
A Yes.
Q And let's talk about sonme of the earlier years. Let's say
pre- 1930, what kinds of things did you identify?
A, \Well, apparently there was a policy described in these
reports in which the Trust sinply did not pay noney out to
beneficiaries, or if they did, they paid very little, regardless
of what the bal ance was in the account.
Q And if you could, as an exanple, |ook at 1909, item nunber
2.

MR. SMTH: 1909, |I'm sorry.

BY MR. SM TH:
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Q And can you describe for the Court what this docunent is?
A. This is a report of the Departnent of Interior dated
June 30th -- or for the fiscal year ended June 30, 1909.

MR. SMTH  And if you could go back to the linked page
and focus in on the second paragraph.
BY MR. SM TH:.
Q And generally what does this describe?
A. VWhat this describes is a procedure in which they were only
payi ng $10 nonthly al |l owances to certain Indians, and the
witer's belief that -- and the instructions were issued to
di scontinue even the $10 paynents.
Q Except in certain circunstances?
A Right.
Q And was this typical of some of the reports you saw in
earlier years?
A.  Yes, there were several reports that tal k about this sort of
thing in the earlier years.

MR. SMTH: |If we could |ook at 1915, item nunber 16.
Go alittle further.
BY MR. SM TH:.
Q Let's go ahead. Maybe we can figure out that one.

In sone of the later years, did you find instances
wher e noney was supposed to be disbursed but it just for
what ever reason was not ?

A.  Yeah, there were exanpl es where bal ances had accunul at ed,
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that there were problens distributing funds that had
accunul ated, there were problens with m nors who had aged out
and were unaware that funds were available to them
Q Let nme give you an exanple. 1935, nunber 23. And what is
this docunent? | believe it's dated Novenber 28, 1935.
A.  Yeah, it's a report on IIMfunds at --
Q Does it appear to be the Colville agency?
MR. SI EM ETKOASKI :  Obj ection, Your Honor, |eading.
THE COURT: Well, | think that's foundational. He's
trying to get himto read a fuzzy word at the top of the page.
| think it says Colville.
BY MR. SM TH:.
Q Does it appear to be Colville?
A. It looks like Colville.
Q If you could nove to the actual |inked page and focus in on
the third full paragraph.
A It's referring to an effort to exercise restraint in paying
out funds to individual beneficiaries.
MR. SMTH: Let's |look at item nunber 57, 1955.
THE COURT: After this one we're going to take a short
br eak.
BY MR. SM TH:.
Q Could you describe what this docunent is?
A. This is a GAOreport on audits at Anadarko, Cklahoma for the

year ended June 30, 1955.
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1 Q Is this one of the docunents you reviewed as well ?

2 A Yes.

3 Q And under the first paragraph, what is indicated there?

4 A. They're | ooking at sonme of the accounts and they've found

5 that 14 separate accounts totaling about $5,000 were as nuch as
6 ei ght years ol d.

7 Q Ckay.

8 MR. SMTH: Does Your Honor want to take a break?

9 THE COURT: Yeah, just a couple of observations on

10 particularly the recent stuff you' ve been showi ng him

11 M. Smith. Reluctance in 1909 to pay $10 to |Indians because it
12 m ght make them |l azy, which | think is what that whole thing is
13 al | about.

14 MR. SMTH  That's the inplication.

15 THE COURT: O restraining thensel ves from maki ng

16 paynents in |later years doesn't nean -- doesn't affect the

17 di sbursement schedules. It may affect the policy by which the
18 schedul es are nmade, but | don't see how it inpacts the

19 | egitimacy of the di sbursenment nunbers.
20 And as to the many exanpl es you've shown ne of fraud,
21 wast e, and abuse, and all of the subcategories of it, that's
22 ki nd of a doubl e-edged sword, isn't it? | nean, if the noney
23 was paid out, howwas it held for the benefit of the governnent?
24 Thi nk about that and let's talk about it later. W'Il be in
25 recess for 10 m nutes.
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(Recess taken at 3:17 p.m)

THE COURT: Ckay, M. Smth, proceed.

MR. SMTH  Your Honor, do you want nme to respond to
your questions or proceed with the exam nation?

THE COURT: No, let's proceed with the witness. W can
tal k about the question later. | just wanted to sort of throw a
mar ker down and we'll talk about it later.

MR. SMTH: Ckay. That's great.
BY MR. SM TH:
Q M. Pallais, we've |ooked at a | ot of exanples, and is it
fair to say you could point to other exanples where noney was
not disbursed fromthe 11 M Trust?
A Yes.
Q And that goes throughout the decades?
A Yes.
Q As an accountant, what kinds of issues does this raise with
you?
A. Well, it raises questions about whether the noney is going
out, to who it's supposed to be going to. And if it's not going
out, what's happening to it.
Q Inlight of the pervasive problens that you saw over the
hundreds of years of the Trust, what conclusions did you reach

regarding the ability to rely on Interior's own distribution

dat a?
A. | think you can't really rely on their distribution nunbers
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to represent valid paynents to valid individual |ndian
beneficiari es.
Q And were the problens that you noted, were they better
pre-1972 or post-1972, or were they the sane?
A.  There were problens throughout. They were soneti nes
different problens, but there were probl ens throughout.
MR. SMTH.  Your Honor, | have no further questions.
THE COURT: (Cross-examne, M. Siem etkowski?
MR. SI EM ETKOABKI :  Good afternoon, Your Honor.
THE COURT: (Good afternoon.
CROSS- EXAM NATI ON
BY MR. SI EM ETKOASKI
Q Good afternoon, M. Pallais
A.  (Good afternoon.
Q You' re an expert in accounting and accounting procedure and
met hods, are you not?
Yeah, | suppose. Yeah
You're not an expert in governnent records, are you?
No.
You' re not an expert in federal Indian relations, are you?
No, sir.
You' re not an expert in federal Indian records, are you?

No.

o >» O >» O » O P

You have not reviewed any of the actual governnment records

underlying the Il M accounts, have you?
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Q

di scussed in your direct examnation. Correct?

A. That's correct.

Q So, for instance, you have not reviewed Treasury settl enent
packages?

A. That's correct.

Q You have not reviewed GAO settl enent packages?

A. Correct.

Q You have not reviewed any statenents of differences
Correct?

A. That's correct.

Q Do you know what a statenent of difference is?

A I'"'mnot sure |l do. I'mgoing to say | don't, although |I'm
t hi nki ng there m ght have been an exanple in the COctober -- in
sone of the materials | |ooked at in Cctober. But |I'm not

sufficiently confident to describe it.
Q
you?
A
statenents to Indians, or the IIMs accountability, the

financi al statenments?

Q

context of the I Msystem Have you seen any of those?

A

431

No.

You just reviewed reports about those records, as you've

You have not reviewed any statenents of accountability, have

Statenents of accountability? You nean individua

Statenents of accountability as prepared by BIA in the

| don't believe |I've seen what you're probably referring to.
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1 | nmean, the financial statements of the I1Mwuld be a statenent
2 of accountability, but | don't think that's what you're talking
3 about .

4 Q You haven't reviewed any statenents of funded checking

5 accounts, have you?

6 A. No, sir.

7 Q Do you know what those are?

8 A.  Statenents of funded checking accounts? | could surm se,

9 but | haven't actually |ooked at one.

10 Q You have not reviewed any Gsage docunents, have you,

11 M. Pallais?

12 A.  No, | have not.

13 Q You have not reviewed any judgnent and per capita docunents,
14 have you?

15 A.  No.

16 Q You have not reviewed any electronic fund transfers records,

17 have you?

18 A.  No.

432

19 Q Beyond the reports which you testified about on direct

20 exam nation, you have not actually | ooked at any receipts data,

21 have you?

22 A.  Not any original data. | clearly have seen AR-171, for

23 exanpl e, and other things that have been introduced at trial,

24 but | haven't seen any original detail data.

25 Q Likewise, M. Pallais, you have not actually |ooked at any
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origi nal disbursenent data, have you?

A. Not alot. There have been copies of things in reports, but
| have not seen any outside of reports.

Q Now, regarding the reports, M. Pallais, which reports that
you have revi ewed provi de evidence of what percentage of nonies
collected by the Il M system have been disbursed to
beneficiaries?

A | don't believe any of the reports describe that particul ar
statistic.

Q Simlarly, which reports that you have reviewed provide

evi dence of what percentage of nonies collected by the II M
system ought to have been di sbursed to beneficiaries?

A. Again, | don't believe any of the reports say that. What
the reports talk about is the lack of reliability of the
recorded anounts, but they don't provide the statistic you are
requesting.

Q And can you point to any particular reports, M. Pallais
that you have reviewed that provide evidence of a benefit to the
governnment conferred by the Il M

A.  No.

Q Now |l ooking at what | believe was PPX-61, your |ist of 10
maj or di sbursenent problens, do you recall that No. 7 was "Lack
of address of account hol ders"?

A Yes.

Q Are you famliar with Interior's efforts to find WAU?
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A No.
Q Do you know what WAU refers to?
A. | could guess, but | don't --
Q Do you know what it stands for?
A. | could guess what it stands for, but | don't know for sure
that's what it stands for.
Q | have anot her question, please --

MR. SI EM ETKOASKI :  Thank you, Antoni o.
BY MR. SI EM ETKOAEBKI :
Q | have anot her question, please, about your direct
exam nation. You tal ked about all the reports in this
hi storical conpilation being in the NORC database. And how do
you know t hat those reports are in the NORC dat abase?
A. | don't know. | have not spoken to NORC. | was given disks
and inforned of their provenance, but | have not actually spoken
to NORC and | have not audited the database.
Q And just to be clear, you did not actually prepare the
73-page historical conpilation fromwhich you testifi ed.
Correct ?
A. That's correct.
Q Do you know who sel ected those particular reports, as
opposed to sel ecting other reports?
A. No, | don't.

MR. SIEM ETKOABKI: If | could please see page five of

the historical conpilation.
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THE COURT: Wo is show ng page five? Catina? kay,
it's up.

MR. SI EM ETKOASKI :  Thank you for your indul gence, Your
Honor .
BY MR. SI EM ETKOASKI
Q M. Pallais, that refers to, you see those two bullets in
the center of that page, 19287
A | see two bullets, yes. Do you want ne to read thenf
Q No, no. You've read those two extracted quotations fromthe
1928 letter fromthe conptroller general, have you not?
A. | believe so.
Q Have you read the entire letter fromthe conptroller
general ?
A | don't knowif |I read this entire letter or not. | read a
nunber of entire reports, many, but |'mnot sure.
Q Wll, let me then show you DX-467, and specifically page 104
of the sane conptroller general letter.

MR. SIEM ETKOABKI: |If we could pl ease enlarge the
hi ghlighted portion for M. Pallais to read.
BY MR. SI EM ETKOABKI :
Q Could you pl ease read the highlighted portion, M. Pallais?
A To nyself, or --

Q Qut loud, please.

A.  "The check register was however carefully scrutinized, and
all large paynents and paynents listed for the purposes that
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were of an unusual nature were inquired into. The inpression
prevailed that, with few exceptions, the disbursenents were on
t he whol e reasonabl e, and as a rule nade for the purposes
beneficial to the Indian concerned."”

Q Thank you. Now, were you aware this quote existed in the
sane 1928 letter fromwhich those two extractions in the

hi storic conpilation were found?

A. | mght have been. | don't know | just don't recal
whether | read this entire report or not.

THE COURT: Let nme see the quoted portions again.

MR. SI EM ETKOABKI:  From our DX, Your Honor?

THE COURT: Fromthe conpendium No, | nmean from
the -- your point is that they were taken out of context.
want to see what the context is. 1928. kay.

MR. SIEM ETKOABKI: Now if the Court will indul ge ne,
would like to swtch back to a plaintiffs' exhibit briefly one
nmore tinme before swtching back to defense exhibits. If it
woul d possible to show, | believe it's nunber 23 in the
Hi storical Conpilation, the 1935 report which M. Pallais
testified to. The 1935 report, nunber 23 in plaintiffs' Historic
Compilation. And if it's possible to cursor down to the bottom
of page three, |I believe it is. |Is it possible to cursor down a
bit further, please? Is it possible to | ook at the next page,
pl ease? And a bit further, please, if possible.

My apol ogies to the Court, Your Honor. | cannot find
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1 the quote I was looking for. And we will be using defense

2 exhibits fromnow on.

3 BY MR. SI EM ETKOABKI :

4 Q Now, M. Pallais, you testified regarding several reports
5 listed on pages 19 to 33 of your historical conpilation. And
6 t hose discuss BIA -- or those are quotes from Bl A auditor

7 reports between 1956 and 1966. Do you recall testifying about
8 sone of those BIA auditor reports during that tinme frame?

9 A Yes.

10 Q Now, you have not reviewed all of those auditor reports,

11 have you?

12 A If it was in the conpilation, | have | ooked at every one of
13 them |If they were in the database provided for the October
14 trial, | read all of them

15 So | think that answers your questi on.

16 Q It does, thank you.

17 But you're not famliar, are you, with the BlI A standard
18 procedures associated with those audits?

19 A.  No.

20 Q Didyou know that BIA's audit division visited these area
21 of fices annual | y?

22 A No.

23 Q D d you know, for instance, that auditors usually spent one
24 to three weeks at an agency, reviewing Il Mrecords?

25 A.  No.
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Q Did you know that the auditors conducted an exit interview
with the area officer at the conclusion of the visit?
A | didn't know that. | would have assuned it.
Q Are you aware that the auditors submtted their reports to
t he Comm ssioner of Indian Affairs?
A. | would not have -- | would not know who the reports were
actually sent to.
Q Didyou know that the comm ssioner's office submtted the
auditor's findings back to the area office?
A.  No, but that makes sense.
Q And were you aware that those subm ssions typically
contained instructions to correct the deficiencies noted?
A. No, | did not know that.
Q Now, on pages 34 and 35 of the conpilation --

MR. SIEM ETKOABKI: And if it's possible to show those,
| would like to as well. Thank you.
BY MR. SI EM ETKOAESKI :
Q On pages 34 and 35, M. Pallais, do you see reports
referenced in 1969 and 19727
A. | see sonething for 1969 and for 1972.
Q Oay. And those are OCSR reports, are they not?
A.  The ones for 1972 are.
Q Are you aware that the 1972 report was a followup to the
1969 report?

A. If | knewthat, | don't recall it.
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1 Q You do know, though, that CSR stands for O fice of Survey
2 and Revi ew?

3 A. That's what it says, yes.

4 Q D d you know that that was a precursor to the Ofice of the
5 | nspector General ?

6 A. No, | did not.

7 Q | would like to show you DX-76, if | could, please. And

8 specifically, page seven of DX-76. This is the 1972 OSR report.
9 MR. SIEM ETKOASKI: |If we could enlarge that so the

10 Court and the witness could see that, please.

11 BY MR. SI EM ETKOAEBKI :

12 Q Wuuld you please read that to yourself, M. Pallais, and

13 tell me when you're finished reading it.

14 A. (Wtness conplies.) | have read them You just want the

15 t hree hi ghli ghted?
16 Excuse ne?
17 You just want the three highlighted?

Q
A

18 Q Yes, please.
A
Q

19 Yes, |'ve read those.
20 Now, at the time you reviewed those extracted quotes in the
21 conpi |l ation, were you aware that this |anguage al so existed in
22 the 1972 OSR report?
23 A. | don't recall being aware of that.
24 Q | would like to take you from page seven of this sanme
25 exhibit to page two of this sanme exhibit, please.
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MR. SIEM ETKOABKI: | f we coul d pl ease expand that so
the Court and the wtness could see it.
BY MR. SI EM ETKOAEKI :
Q Could you pl ease read the yell ow highlighted section to
yourself and tell ne when you're finished, M. Pallais?
A. (Wtness conplies.) 1've read that.
Q Wre you aware that |anguage existed at the tinme you
reviewed the conpilation of quotes fromthat sane report?
A. | don't recall seeing this one before.
Q Now, on page 35 of your conpilation, M. Pallais, you cite,
and earlier | believe you discussed a 1974 accountant's report
for the Crow Agency. Do you see that on the screen,
M. Pallais?
A | see that. You keep referring to "ny report” and "that |
referred to." But it's not ny report and | didn't make this
reference. But | do see it.
Q Right, this is not your conpilation, as you testified. But
you do see the 1974 bullet there?
A Yes.

MR. SIEM ETKOABKI: If | could pl ease show the w t ness
DX- 469, and specifically page two.
BY MR. SI EM ETKOAEBKI :
Q You recall testifying about these forgeries. Right?
A Yes.

Q On direct exam nation?
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A, Right.

Q Once it conmes up |large enough on the screen, M. Pallais,
woul d you pl ease read out |oud the yell ow highlighted portion?
A. "The irregularities reported on herein are currently under
i nvestigation by representatives of the Federal Bureau of

| nvestigation and the Secret Service."

Q Were you aware of this particular portion of the report when
you earlier discussed the other portions in your direct

exam nati on?

A | don't knowif I was or not. |'mnot certain this would
have affected ny perception at all. So if |I had read it, it
woul d not have nmattered to ne.

Q Now, page 35 of the conpilation also cites a 1981 A G
report, and the gist of that was that | RVM5 was a m stake. Do
you see that on your screen?

A Yes, | do.

Q Were you aware that in that very sane report that the
statenent is made that |1 Mwas excluded fromrevi ew?

A.  No.

Q Wuuld that change any wei ght you gave to that particul ar
bull et on the screen now?

A. No, not at all. | didn't refer to this in nmy testinony.
Whet her I Mwas included or not, would not have been affected by
t hat piece of information.

Q Let nme nove if | could to page 47 of the historic
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conpilation. This is the last exanple I'll discuss with you,
M. Pallais, of one of the reports cited in the 73-page
conpi | ati on.

Now, at page 47 do you see the reference, and if it
could be enlarged a bit, do you see the reference to the 1989
Arthur Andersen audit?
A. I'msorry, which bullet should |I be |ooking at now?
Q | believe you testified to it earlier. The bullet regarding
the 100 percent with the negative confirmation. Yes, that one
right there. Do you recall testifying about that in your direct
exam nati on?
A Yes, sir.
Q Now, you testified about this on direct but I want to
clarify a fewthings. This particular bullet states that
negative confirmati on nessages were typed on the Decenber 1988
statenents that went to account holders. That's what it says.
Ri ght ?
A Right.
Q And the bullet further states that 100 percent of the
account hol ders had conpl ai nts about the statenments they
received, or generally about m smanagenent. Right?
A. 100 percent of the responses they got back, yes.
Q Correct, exactly. 100 percent of the responses received
Correct?

Now, | just want to nmake sure | understood your direct.
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A negative confirmation is one of three types of confirmation
requests that an auditor mght send a recipient or custoner.
Correct?
A. One of three kinds?
Q Yeah. The other two being positive and bl ank?
A. Ckay. Yeah, | would consider blank to be a kind of
positive. But yeah, if you want to divide it up that way, yes.
Q And just to be clear, in a negative confirnation,
M. Pallais, the recipient or custoner replies only if the
reci pient disagrees with the balance provided or with the
i nformation provided. Correct?
A. Correct.
Q Thank you.

MR. SI EM ETKOABKI:  Thank you, Matt hew.
BY MR. SI EM ETKOASKI
Q Now, regarding the reports nore generally cited in the
73-page conpilation, none of those reports discuss |loss fromthe
|1 Msystemof, say, a billion dollars, do they?
A. | don't recall any of themreferring to a loss of a billion
dollars, that's correct.
Q None discussed loss of a mllion dollars, do they?
A. There is a substantial nunber that discuss anmounts that have
been diverted. Wether it's a loss to any individual entity, |
guess | would have to | ook at each of the coments in context to

determ ne whet her any of them are phrased that way.
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Q But you don't recall seeing any kind of nunbers on that
magni t ude, do you?
A O loss? Certainly not a billion dollars, no.
Q Now, | want to turn again to sone of your testinony
regardi ng your major di sbursenent problens. Nunber one on that
list is "Lack of authorization for disbursenents to
beneficiaries and third parties.” Do you remenber testifying
about that?
A Yes.
Q And in fact, also in your expert report of |ast August, you
al so di scussed that on page 26. Do you renenber that?
A.  No.

MR. SIEM ETKOWABKI :  Wul d you pl ease show page 26 of
M. Pallais' August 2007 report?
BY MR. SI EM ETKOAEBKI :
Q Al right. Wuld you please read for the record,
M. Pallais, the second and third highlighted portions of that?
A I'msorry, to nyself or into the record?
Q Qut loud, please.
A.  "Tests of disbursenents are subject to the foll ow ng
potential weaknesses. The tests do not include obtaining any
evi dence of authorization by the account hol der except in the
case of paynents to third parties.”
Q Now, that's consistent with your testinony today, is it not?

A I'"'mnot sure I'mgetting your point. This has to do with
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the tests the auditors were going to do, and ny testinony today
had to do with |11 M procedures.

Q Rght. But simlarly to what you say in your report, today
you identified as a maj or di sbursenent probleml|ack of

aut hori zati on for disbursenents.

A Yes, | did.

Q And that was identified as nunber one on your |ist.
Correct?

A. That was the first one on the list.

Q | understand. | understand. Now, are you aware,

M. Pallais, that funds in Il Maccounts are automatically

di sbursed to the beneficiary upon reaching $15?

A No, | was not.

Q Are you aware that for oil and gas paynents, such automatic
di sbursements go to the beneficiary upon reachi ng $5?

A No. | didn't audit these amounts. Al | can tell you is
what the auditors observed as weaknesses in the system So |
presunme, if the auditor was criticizing | ack of authorization,
they were aware of whatever these rules were.

Q So you wouldn't be aware, for exanple, that's been the
practice at |east since the 1960s?

A. No, | wouldn't. | don't know whether those were the

di sbursenents being criticized by the auditors over the years or
not .

Q And in fact, you have not actually spoken to any I ndian
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beneficiari es about disbursenents, have you?
A.  No, | have not.
Q Likew se, you have not spoken to any individua
beneficiaries about receipts, have you?
A. That's correct.
Q The only docunents that you reviewed were those provided to
you by plaintiffs' counsel. Correct?
A.  Yes, that's correct.
Q You did not research and find any docunents on your own, did
you?
A. No, | did not.
Q You have not net any OHTA accountants?
A.  No.
Q You have not net any OHTA contractor accountants?
A. | don't believe so.
Q You have never been to Lenexa?
You asked ne that in Cctober. | have not been there since
Cct ober .
Q Right, thank you. You have not anal yzed the LSA report,
have you?
A.  No.
Q So of course you're not aware of the LSA error rate, are
you?
A.  No.
Q You have not been to any Interior facilities in Al buquerque,
Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

447

have you?

A.  No.

Q You have not been to any Federal Records Centers, have you?
A.  No.

Q Nor to any National Archives facilities?

A.  No.

Q In the docunents you've reviewed, M. Pallais, you haven't

seen any direct evidence of unaccounted-for accunul ati on of
funds, have you?

A I'"mgoing to say no, the way you phrased that.

Q Inasimlar vein, in the docunents you've revi ewed, you
have not seen any direct evidence of the governnent benefitting
fromany accunul ation of IIM funds, have you?

A. | have no idea what the governnent m ght have benefitted
fromor not. The audit reports don't talk about that.

Q In fact, none of the reports in this 73 pages tal k about
that, do they?

A. I'"'mnot sure that's true.

Q Can you point to any that do?

A No, | can't offhand. But | cannot say that the statenent
you made is true. It may be, but |I don't know | did not
review the reports with that in mnd. And | can envision
situations where that would not be the case, but | just can't
testify that it is.

Q Now, you're aware, are you not, M. Pallais, that plaintiffs
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in many instances rely upon the sanme historic docunents in
cal cul ating both their collections and di sbursenent figures?
A. They mght. | have not made nuch of a study of how
plaintiffs calculate receipts or disbursenent figures.
Q So you're not aware of which docunents they pulled their
figures fronf
A | mght have read it, but it's not sonmething that | paid a
ot of attention to.
Q Wll, let me ask you this, M. Pallais: Are you aware at
all that the plaintiffs used governnent records in calculating
the $58 billion which they seek?
A. | believe that --

MR. SMTH: (bjection. This is outside the scope of
direct, and irrelevant to his testinony.

THE COURT: |'msorry, repeat the question
BY MR. SI EM ETKOAEBKI :
Q Are you aware, M. Pallais, at all, that the plaintiffs have
used government records in calculating the $58 billion which
t hey request?

THE COURT: 1'Il sustain the objection.

MR. SIEM ETKOABKI: No further questions, Your Honor

THE COURT: kay. M. Smth?

MR. SMTH  Just a few questions, Your Honor.

REDI RECT EXAM NATI ON

BY MR. SM TH:
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Q You were asked about whether you knew if the docunents were
provided to you fromthe NORC database. Do you recall that?
A Yes.

MR. SMTH  And if you could just pull up, for exanple,
Docunent 18, 1928.
A Yes.
BY MR. SM TH:.
Q And is there a Bates stanped nunber NORCVA?
A Yes.
Q And was that on a nunber of these docunents that you
revi ewed, either NORCMA or NORCNVAP?
A.  Yes, | recall seeing those.
Q Next question: You were asked about the selection of the
docunents in this report. O all the audits that you revi ewed,
and you said you've revi ewed 300-sone back in Cctober, and you
revi ewed even nore now, how many of those audits woul d you
descri be as positive audits?
A. | wuld say of the 300 I reviewed in Cctober, there weren't
nore than a handful, five perhaps, that did not have criticisnms
of internal control at the IIMfacilities.
Q Okay. There's a docunment that you were shown regarding the
1928 report.

MR. SMTH: Could we pull that up? It's a defendant's

exhibit, the highlighted | anguage. 1928 report, 467. I|I'm
sorry, 469. |I'msorry, that's not the one. W were | ooking at
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1928.
Your Honor, 1'll nove ahead.
BY MR. SM TH:.
Q Do you recall, you were asked about the 1928 docunent, and

there's a reference to check registers for major disbursenents?

A. | renenber answering a question about that, but | would have
to look at the docunent. [It's not sonmething | saw before today.
And frankly, | never really got the chance to | ook at

the additional docunent | was shown today to see how if at all
it related to the comments in the conpilation. But | didn't get
a chance to do that. | was only asked whether | was aware of
it.

Q You were asked by M. Siem etkowski whether you were aware
that after an audit there would be instructions to the agency to
correct the problens. Do you recall that?

A Yes.

Q In your review of the audits, as a routine matter, were the
probl ens corrected or did they recur?

A.  Mst of the problens continued to recur past -- certainly
past the 1970s, when this policy apparently was in place.

Q kay. And you were asked about a 1972 audit where it was
suggested there were matters that significantly inproved. Do
you recall that?

A Yes.

Q \What happened by 1982, when Arthur Andersen stepped in? 1'n
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sorry, the GAO | ooked at it, or the conptroller?
A Well, there continued to be problens. There were --
regardl ess of what inprovenments there m ght have been, the story
across 30 years after that was that there continued to be
probl ens over controls on di sbursenents.
Q Oay. And finally, you were asked about accunulation of |1 M
funds, and you expressed sone hesitancy the way the question was
worded. \What was your hesitancy?
A. | don't recall specifically that the -- there were coments
in the reports about anobunts not being paid out, and there was
sonme question in ny mnd whether his question enconpassed those
or not. And ultimately | concluded that | didn't think his
question technically enconpassed that, so | agreed with
M. Siemetkowski's proposition. But it requires a certain
| evel of sentence parsing to get there.
Q Okay. But is it fair to say that you did identify instances
within the audits where noney was supposed to be paid out that
was not ?
A. That's correct.

MR. SMTH: No further questions, Your Honor.

THE COURT: Al right. M. Pallais, | think that
conpl etes your testinony. Thank you. You nmay step down.

M. Dorris?

MR. DORRI'S: Your Honor, we have sone adm nistrative

matters in ternms of nmoving in sonme exhibits. | don't knowif
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you want it before we rest, if you want to take that up now, or
you prefer to nove on with a witness and us take that up at sone
ot her point.

THE COURT: You're through with w tnesses?

Does the governnment have a w tness?

MR. KI RSCHVAN:.  Yes, Your Honor.

THE COURT: Let's call -- let's deal with the
admni strative matters later. Thank you. But are you telling
me that except for those admnistrative matters, the plaintiffs
rest?

MR. DORRIS: That is correct, Your Honor.

MR. KI RSCHVAN:  Your Honor, and with that, | want to
informthe Court that defendants plan to file a Rule 52(c)
nmotion later today, and would |ike --

THE COURT: It will be deened filed now.

MR. KI RSCHMAN.  And we would |ike an opportunity to
argue that briefly tonorrow.

THE COURT: Al right.

MR. DORRI'S: Your Honor, may | approach the w tness
stand to get an exhibit?

THE COURT: Don't hurt anybody up there.

MR. DORRIS: Is that a yes?

THE COURT: That's a yes.

MR. DORRI'S: Thank you, Your Honor.

MR. KI RSCHMAN.  Your Honor, to let you know, our first
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witness will be Mchelle Herman. And followi ng her will be
Dr. Ed Angel, both of whomyou have heard fromin Cctober.

THE COURT: Al right.

MR. QU NN Good afternoon, Your Honor. M chael Quinn
for the defendants.

THE COURT: M. Quinn.

MR. QUNN. W would like to call Ms. Mchelle Hernman
to the stand.

THE COURT: Very well.

(Cath adm ni stered by Courtroom Deputy.)
(M CHELLE HERMAN, DEFENDANT wi t ness, havi ng been duly sworn,
testified as follows:)
Dl RECT EXAM NATI ON

BY MR. QUI NN:
Q Good afternoon. Wuld you pl ease state your nane for the
record?
A.  Mchell e Hernan.
Q Wl cone back. You testified and spent sone tinme with us and
the judge in the hearing last Cctober. |Is that right?
A Yes, | did.
Q If you could just refresh our nenory here, collective
menory, and give us just a brief recap of the topics you
testified about |ast Cctober.
A Yes. | testified about our data conpl eteness validation

reports, the accounting reconciliation tool, the litigation
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support accounting effort, and the land-to-dollar testing, as

wel | as our work on throughput.

And your title currently today?

Managi ng director.

Q I'msorry, what was the |last part?

A, Qur work on the throughput estinate.

Q Are you referring to a docunent that was nunbered as AR-1717
A Yes, | am

Q Are you still enployed with FTI Consul ting?

A Yes, | am

Q

A

Q

s that the position you held | ast Cctober when you
testified?

A Yes, it is.

Q And if you could just briefly remnd us of the area of the
conpany i n which you work.

A. | work wthin the technol ogy practice in a group referred to
as financial and enterprise data anal ytics.

Q And how |l ong have you been with FTI?

A. Since Novenber 2003.

Q And | believe you testified last fall you had been invol ved,
enpl oyed by other consulting firnms. |Is that right?

A Yes. Prior to FTI, | was enployed by KPMc And prior to
KPM5 by Arthur Andersen.

Q And while enployed with those firns and now with FTI, have

you had occasion to work on matters pertaining to the Individual
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A.  Yes, | have.

Q D d your work involve the study of IlIM account data,
bookkeepi ng records, as well
for IIMhistorically?

A.  Yes, | have.

Q Wuld you say that nost of your professiona
devoted to the exam nation and study of the Indian Trust

and Interior's bookkeepi ng practices historically?

A, Yes, it has.
Q In fact, how | ong have you been working with respect to
i ndi vi dual Indian accounting and data?

A.  Since January 1997.
Q And does that
exam nation of the Il Msystenf
A Yes, it has.

Q  Your coll ege education, your
school ?

A. The University of California at Berkeley.
Q And your degree is in what field?

A.  In business adm nistration.

Q |

list the major

know this is a very broad questi on,

that relate to the Il Msystemin sone way or another?

as Interior's bookkeepi ng practices

career has been

i nclude work involving detailed financi al

busi ness degree cane from what

but could you just

proj ects that you' ve participated in since 1997

455

records

A. Qur initial

work with the informati on was gat hering data
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fromthe | RVM5 systemthat was | ocated on backup tapes, and
restoring that data and creating a database with all of the

i nformati on from February of '85 forward.

Qur next --
Q \Wat systemwas that where the data was com ng fronf
A. The Il M subsystemw thin the | RV system
Q Ckay.

Qur next major project was a docunent search and coll ection
effort that was referred to as Paragraph 19. Subsequent to the
Paragraph 19 collection effort, we worked with OHTA on desi gni ng
and executing their historical accounting plan.

Q ay. And the Paragraph 19, when you described that, what
was the -- what did the project entail that you were doing?

A W worked both with the Interior Departnent and the Treasury
Departnent to | ocate docunents related to the five naned
plaintiffs and their agreed-upon predecessors.

Q Do you renenber how many agreed-upon predecessors were

i nvol ved in that exam nation?

A.  Approximtely 31.

Q Were you looking just for accounting information relating to
t hese i ndivi dual s?

A. No. Any information that we could locate relative to those
i ndi vi dual s.

Q And then you nentioned you worked in connection wth the

O fice of H storical Trust Accounting?
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A. That's correct.

Q Wiat did you -- what were you engaged to do for thenf

A. We've worked with OHTA on nunerous projects, ranging from
assisting wth witing the plans that they've submtted to data
conpl et eness val i dati on and accounting projects.

Q Coul d you describe the accounting projects that you' ve been
i nvol ved i n?

A.  The Litigation Support Accounting, which was the
reconciliation of sanpled and high-dollar transactions.

Q And what types of work did you do specifically with respect
to that?

A W assisted in designing the tool that was utilized to
actually performthe accounting work, as well as reconciling
transactions that had been sel ected.

Q Are you referring to the ART progranf?

A. That's correct.

Q Is that the conputer programyou denonstrated for the Court
| ast fall?

A Yes, it is.

Q And what is that? Again, briefly, what is that used for?
A. The ART programitself contains the financial transactions,
as well as the supporting docunentation and the resulting
product of the accounting firm s analysis.

Q For what class of information?

A. For the sanpled -- well, all of the transactional data is
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contained within the ART, docunents that have been gat hered over
tinme, both in connection with the LSA project and ot her projects
that OHTA has perforned, in addition to the results fromthe
accounting firm specifically fromthe LSA project.

Q \What specifically were you doing in connection with the
account reconciliation?

A. | assisted in designing the tool itself, and actually
reconcil ed transacti ons.

Q As part of the LSA?

A Yes.

Q As part of that project, about how many reconciliation -- |
don't know how you count them but how many reconciliations of
accounts did you -- were you invol ved in?

A. W reconcil ed approxi mately 6,500 transactions.

Q And then | think you nentioned data conpl et eness val i dati on.
Coul d you descri be what that task invol ved?

A Yes. W were neasuring the conpl eteness of the electronic
data as it exists today relative to the data when it was process
the historically.

Q And where was that data -- what data were you testing?

A. Initially, we were testing the |RMS data, and | ater we added
the TFAS data to that database.

Q D d you produce -- provide sone reports that were entered as
exhibits at your testinony last fall?

A Yes, | did. W produced six regional reports and one
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overall report |ast year.

Q As part, up to that report date | ast Cctober, are the report
dat es Sept enber ?

A.  Sept enber 2007.

Q As of that date, the report date, about how many

transacti ons had you and your team studi ed?

Approximately 114 mllion.

114 mllion?

That's correct.

Through last Cctober. |Is that project continuing?

Yes, it has.

o >» O > O >

Are you anticipating FTI will provide additional reports?
Yes. We're going to provide eight regional reports this
Sept enber, and a new overall report.

Q So does that nean that there are two new regional reports in
this next round of reporting?

A.  Yes. There are two new regional reports, plus the
additional work that we've perforned on the initial six regions.
Q | take that to nean then that you have continued to work on
the DCV testing since you testified last fall. 1Is that correct?
A. That's correct.

Q About approximately how many transactions have you exam ned
as of today?

A. As of today, it's just over 119 mllion.

Q Youre up to 119 mllion?
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A. That's correct.
Q Did you have any involvenent in |and-to-dollar pilot
testing?
A Yes, | did.
Q Can you descri be what that testing invol ved?
A W were involved in the pilot test at the Horton Agency, and
the purpose of that test was to eval uate whet her or not funds
had been collected that were not in fact posted to the IRVS or
TFAS syst ens.
Q And have you nore recently been requested to undertake
anal ysis of collections, further analysis of collections into
the 11 M systenf?
A.  Yes, | have.
Q And what was the purpose of that project?
A. To update AR-171 to provide a better estimate of collections
and di sbursenents.
Q And have you prepared an update to AR-171, that table?
A.  Yes, | have.

MR. QU NN Could we put up AR-1717
BY MR. QUI NN:
Q Wth respect to the preparation of the original AR-171 that
you testified about last fall, do you recognize that docunent?
A.  Yes, | do.
Q Wiat work did you do leading up to the preparation of the

docunent that got filed with the Court?
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A AR- 1717

Q Yes.

A. Qur firmhad gathered information from both NORC and Morgan
Angel and difton Gunderson for sone of the earlier years, and
we had performed work from'86 forward using the | RMS and TFAS
dat a.

Q Just so the record is clear, you ve identified three

organi zations. Could you specify what their role was?

A. Yes. The information from 1909 through 1971 was an estimate
initially provided by NORC of total collections. And from 1972
t hrough 1985 was information gathered by Cifton Gunderson.

Q And who are they?

A.  They are another accounting firmenployed by CHTA. And sone
of the bal ance data at that point had been gathered by Dr. Angel
and Morgan Angel & Associ ates.

And what kind of work did they do?

They gathered historical records that they provided to ne.
Are they accountants?

Cifton GQunderson is, but the other two firns are not.

What do you understand Morgan Angel, their firmto be?

Morgan Angel & Associates is a historian firm

o >» O > O > O

Wth your appearance today, how many tinmes have you
testified in this case?
A. This is the third tine.

Q And besides |last October, when else did you testify?
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In what's referred to as Trial 1.5.

Do you renmenber approxi mately when that was?

No, I'msorry, | do not.

I n each case before, have you testified as a fact w tness?

Yes, | have.

o >» O > O >

And are you here today to testify based on your own personal
know edge and experience in working with the Departnent of
Interior over the last 11 years?

A Yes, | am

Q Let's see if we can give the Court of a preview of your
testinony at this hearing.

What natters have you and FTI been working on since you
testified |last year, besides the data conpl eteness validation
wor k you' ve descri bed?

A. W continued work on the paper era accounting, and we've
conti nued work to update AR-171

Q Okay. Wat work has FTI done with respect to updating

AR- 1717

A We've worked with Morgan Angel & Associates to gat her

addi tional historical docunents with NORC to assist in preparing
the early year estimates, and to refine our doubl e-counting

anal ysis during the | ater years.

Q And have you in fact prepared an updated table?

A.  Yes, | have.

Q And are you prepared to talk about that in the course of
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this hearing?

A Yes, | am

Q Have you al so been asked by Departnent of Interior to study
consol i dated records relating to the Il M systenf?

A.  Yes, | have.

Q And when did you undertake that research?

A. That began several nonths ago.

Q Could you briefly describe the kinds of research that you' ve
conducted since you began the project?

A W've worked with Morgan Angel & Associates in an attenpt to
identify historical reports that would report 11 Mcollections
and di sbursenents at an aggregate | evel.

Q Are you prepared to testify today about your personal

know edge from your experience in working with the Il Mdata, and
fromyour research into the historical records about IIM
accounting, concerning the historical flow of funds in the IIM
syst enf?

A Yes, | am

Q D d you happen to prepare a diagramrelating to your study
of the flow of funds?

A.  Yes, | have.

Q There's a poster over here to your right. [Is that a diagram
t hat you prepared?

A Yes, it is.

MR. QUINN:  Your Honor, for purposes of identification
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in the record, we have marked a paper copy of the sane di agram

as Defendant's Exhibit 370. |It's the exact same, just a
paper-sized version of the chart. | would like to offer it to
the Court. It mght be easier to read.

THE COURT: Al right.
BY MR. QUI NN:
Q Are you prepared today to describe what you' ve observed in
the historical flow funds through the Il Msystem as represented
in your diagranf
A Yes, | am
Q Let's tal k about your chart. W'Il|l conme back to sone of the
ot her topics you nay address | ater.

What did you study in the IIMsystemthat |led you to
the diagramthat's up here on the poster and in Exhibit DX-3707?
A. The primary information that we studied was the | RVS and
TFAS data from 1985 t hrough 2000, suppl enented by the historical
reports gathered by Mdrgan Angel & Associ ates.
Q And what were you | ooking for?
A. To identify the ways that nonies were collected into, noved
within the system and were disbursed fromthe system
Q Howis that historical flow of funds relevant to the issue
of collections and di sbursenents, the throughput issue?
A. It helps explain how nonies cone into the system how they
may be doubl e counted within the system and how to classify the

monies within the systeminto different revenue categories.
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Q And when you tal k about the system the IIMsystem how

woul d you descri be your understanding of that tern? Wat do you
mean when you say |1l M systen?

A. Al the nonies that cone into | RMS or TFAS, regardless of

t he source of those nonies.

Q And what's your understanding of those fund fl ows based on?
A. Based on the 11 years of work that |'ve perforned for the

I nterior Departnent.

Q And you nentioned the additional work you' ve been
conducting. Is it also based on the work you've done that you
menti oned since March?

A Yes, it is.

Q By your personal work on the Il Mrecords and data over the

| ast 11 years, and the additional work you said you ve done
recently, have you gained an understandi ng of how the |1 M systeni
is operated historically?

A.  Yes, | have.

Q And that's reflected in what's been marked for

identification as DX-3707?

A Yes, it is.

Q And that's the sane as what's on our poster over here?
A Yes, it is.

Q \What does the diagramrepresent generally?

The col lection of noney into, the novenent within, and the

di sbursement fromthe Il M system
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Q And the information and experience you' ve had with the data,
you're relying on -- what are you drawing on in terns of
identifying those fund flows? Wat experiences?

A. Not only the data conpl eteness validation work, but the
accounting work that we've perforned through the LSA project,
sone of the work that we perforned with the Special Deposit
Accounts, as well as historical records that we've anal yzed

t hrough the Paragraph 19 effort and our work with Dr. Angel
recently.

Q | don't think we tal ked -- you nentioned the SDA work,
Speci al Deposit Account work you just nentioned now Could you
descri be what you were doi ng?

A, OHTA was tasked with distributing nonies from Speci al
Deposit Accounts that had a bal ance as of 2002, and we worked
with themto identify nonies in sone of the higher-val ue
accounts and the appropriate owners of those noni es.

Q And what information did you have to research? What records
did you have to research in order to nake -- provide that
research assistance?

A. W had to create a conplete account history for each Speci al
Deposit Account that we were analyzing. To the extent that that
wasn't contained wthin the electronic era, we had to go back
and | ocate the paper |edgers, and then we had to identify the
funds that had been distributed already fromthose accounts and

the nonies that were remaining in those accounts.
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Q Have you | ooked at other paper records nore generally as --
going back into the paper era, as part of your task of trying to
understand the flow of funds historically?
A. 1've |looked at several audits that Dr. Angel l|ocated from
the 1940s, sone Comm ssioner of Indian Affairs reports fromthe
early 1900s, sone docunents that we had | ocated fromthe 1970s,
in addition to the docunents that have been collected to date
for the paper |edger accounting.
Q | would like to show you one of the exhibits.

MR. QUINN. Excuse ne, Your Honor. W have a set of
copies of exhibits we'll be using for plaintiffs.

Could you zoomin on the top part of that, just so the
W tness can see it better?
BY MR. QUI NN:
Q Al right. This has been marked for identification as
Def endant's Exhibit 485. Can you identify, describe what
that -- have you seen this docunent before?
A.  Yes, | have.
Q Is this the sort of docunent that you just referring to,
t hings that you | ooked at?
A Yes, it is.
Q Could you just describe generally what this is?
A This is a review perforned by a BIA clerk of the Wnnebago
Agency, an audit of Il1Maccounts at that agency for the tine

frame of June 1st, 1938 through Decenber 31st, 1939.
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Q And you | ooked back -- when you say you | ooked back into the
paper era in ternms of understanding fund fl ows, were you | ooking
at docunents simlar to this?

A Yes, | was.

Q And in fact, do you have sone exanples to share with the
Court | ater today about the fund flows indicated in this
exhi bi t?

A.  Yes, | do.

Q W'Il come back to those records in a noment.

MR. QU NN: If you could put up DX-33. It's in
evidence. Zoomin on just the cover so we can see the cover
better.

| believe this has been nentioned already in court,
Your Honor, Defendant's Exhibit 33 in evidence, titled
"Comm ssi oner of Indian Affairs" -- "Report of the Conm ssioner
of Indian Affairs,"” and the date for the fiscal year ended
June 30, 1910.

BY MR. QUI NN:

Q M. Herman, have you seen this docunent before?

A.  Yes, | have.

Q Is this another sort of the paper era record you would have
| ooked at as part of getting an understandi ng of the fund fl ows,
| ooking at those in conparison to what you've seen in the

el ectronic era?

A.  Yes, | did.
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1 Q W'Il conme back to that in a nonent.

2 Let's get an overview of what your diagramis

3 displaying. | see it's divided into roughly three general

4 parts. And let's just talk for a second about what the |eft
5 side, the green section, is intended to show by your diagram
6 A. The left section of the diagramis neant to refl ect

7 collections into the system

8 Q GCkay. And the mddle part, the mddle section which is

9 nostly blue, what is that intended to depict?

10 A. Transfers of nonies within the system

11 Q And then the right third of your diagram the gray boxes on
12 the right, what is that intended to depict?

13 A. Disbursenents fromthe system and the people or parties to
14 whom t hose funds are di sbursed.

15 Q D d you prepare sone slides that can help step us through

16 your di agranf

17 A.  Yes, | did.

18 Q M. Herman, we've put up on the screen here slide one. |Is
19 this the first slide in your slide show?
20 A Yes, it is.
21 Q Didyou prepare this slide? Not the graphics, but the
22 information that went into the slide presentation?
23 THE COURT: | think all of those formalities, you can
24 sort of skip through those. This is her deal, she put it
25 together. | understand that.
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MR. QUINN:  Fine, Your Honor. Let's go. Get the show
on the road.
BY MR. QUI NN:
Q Could you tell us about the very first box that's here, and
what that represents?
A. The first box lists the type of inconme collected into the
system other receipts including tinber, oil and gas, typical
| and- based inconme; Tribal II'M judgnent and per capita nonies;
OGsage annuity paynents; and interest nonies.
Q And there's a notation on the slide here at the bottom
Coul d you describe what that is intended to show?
A. The total collections into the system which is reflected in
the update to AR-171, fromthe period 1887 through 2007, were
14.3 billion.
Q And you have a subsection there, 1985 to 2000, of
4.6 billion. What does that indicate?
A. That's the anount of noney collected during that time frane,
which was the starting point for the analysis of these -- of
this chart.
Q Is that the era that you nost closely studied?
A Yes, it is.
Q Wiy didn't you study the entire 120-year history?
A.  There would be a significant nunber of docunents that you
woul d have to gather to do that, and there sinply wasn't enough

tine.
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Q In any case, you used the period through 2000. Wy didn't
you |l ook into the nore recent era as part of your investigation?
A.  Beginning in August of 1998 there was a conversion to the
TFAS system and beginning in March of 1999, the Tribal Trust
and the individual trusts were held within the sane system And
so it's a much nore tine-consunmng effort to appropriately
categorize those nonies as tribal or individual.
Q But if you had the time, you could take that and include
that as part of your analysis?
A.  Yes, | could.
Q Based on your 11 years' experience studying the Il M system
records, does your diagramalso reflect historical flow of funds
in the paper era, as well?
A.  For the docunents that |'ve analyzed to date, yes.
Q Is your understanding -- that's based on the historica
records you' ve | ooked at?
A Yes, it is.
Q Let's talk about exactly what's in the box, the green box in
the left third, that green section.

The labels in there look famliar to ne. What do those
represent?
A. Those are the labels fromAR-171, as well as our update,
DX- 371.
Q Are you saying these categories here refer back to these

colums in the collections? (Indicating.)
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1 A.  Yes, they do.

2 MR. QUNN. And if we can zoomin to the top part, the
3 | eft edge of the docunent, please. That's great.

4 BY MR. QUI NN:

5 Q The first in the "Collections" category, Colum B, is

6 | abeled "Interest.” Could you describe what that covers?

7 A.  That would include interest earned on individual and

8 non-i ndi vi dual accounts in the Il M system

9 Q Is all interest that's been collected into the Il Msystem
10 over its history appear in that category on your table?

11 A, No. Only the interest that we were identified, because it
12 was coded as such.

13 Q Wiat do you nean, coded as such?

14 A. Wthin the electronic systemthere's a revenue code t hat

15 indicates the type of income, and in many instances that |abels
16 t he income as m scel | aneous.

17 So this only includes incone that's been | abel ed as

18 interest or, to the extent that we had an investnent report,

19 interest in those reports.
20 Q If there's sone interest that's not in the interest colum,
21 does it appear elsewhere in the table?
22 A It would be included in other receipts.
23 Q That's Colum F of AR-1717
24 A. That's correct.
25 Q So if you ignore Colum B, the interest colum, in totaling
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up the collections, does that total still contain interest?

A. It would contain sone interest.

Q The next columm, Columm Cin AR-171, is | abel ed "Osage
quarterly annuity." Wiat does that cover?

A.  That covers paynents fromthe GCsage tribe to headright
owners that enter into the Il Msystem

Q Is all Osage headright incone represented in that colum?
A. No, it is not.

Q Could you describe what is not -- what Osage headri ght
incone is not in that col um?

A. There are sone paynents that are nmade directly fromthe
Tribal Trust to owners of head rights, and that noney woul d not
be included in this col um.

Q So there's sone noney -- when you, on your diagram | ook at
the green box, | ook over here, is that the Osage annuity you're
referring?

A. Mnies paid directly fromthe Tribal Trust system woul d not
be included in that green box.

Q So what does that box represent, the GCsage annuity in the
box?

AL Only funds that were actually collected into the Il M system
Q If I weretotry to drawon this chart the Osage headrights
incone paid directly out of the Tribal Trust, where would | show
it?

A.  You would need to create another funds flow to represent
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nmoni es noving fromthe Tribal Trust.

Q The next colum in AR-171 is |listed as "judgnent/ per
capita."” \What does that cover?

A.  That includes judgnent funds and per capita paynents from
tribes that actually enter into the Il Msystem

Q And for years prior to, | think it |ooks |ike 1986, there
isn't an entry in the "judgnment/per capita” colum. |s that
right?

A. That's correct.

Q Does that nean there was no judgnent or per capita noney
earned in those years, or received in those years?

A No, it only nmeans that we weren't able to separately
identify them

Q So for an earlier period, if there is a judgnment/per capita
recei pt, where would that be reflected on AR-171?

A. In the "other receipts" category.

Q Colum Ein AR-171 is the Tribal I'IM and | think you
testified about this last fall. Could you briefly describe what
t hat incl udes?

A.  That includes collections into what | refer to as Tribal IIM
accounts. Those accounts typically have a T in the fourth
character of the account nunber.

Q You're talking about the letter "T," that's what they go by?
A Yes.

Q Is all tribal noney that's in the IIMsystemin a T-1abel ed
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account ?

A. No, it is not.

Q So does the Colum E, Tribal IIMin AR-171, does that
include all tribal nmoney that's flow ng through the Il M systen?
A. No, it does not.

Q Have you found exanples of other Indian tribe noney that is

not Tribal |1 Mdenom nated as Tribal |1 M
A. Yes, | have.
Q And you have exanples that we'll wal k through |ater?

A.  Yes, | do.

Q Oher tribal noney that's not here in the Tribal I1M colum,
where would it show up in your table?

A.  In other receipts.

Q That brings us to "OQther receipts,” F, in table AR-171. \Wat
collections fall into "Qther receipts"?

A.  As we discussed, to the extent that interest or judgnent
funds or per capita nonies aren't specifically identified, they
woul d be included in other receipts, in addition to what we
refer to as | and-based revenues. So |and sales, oil and gas
coll ections, tinber paynents, things of that nature.

Q Are there other types of collections you ve seen that cone
in that would fall into the other receipts total?

A Yes. To the extent that bid deposits or bonds or things of
that nature canme into the system they would be reflected in

ot her receipts.
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Q How about noney earned froma school play? Have you seen
t hat ?

A Yes, | did.

Q Do you have an exanple of that to share with the Court

| ater?

A Yes, | do.

Q How about noney that's being held as part of a cenetery
fund? Have you seen that in the Il M systen?

A.  Yes, | have.

Q So in the course of your experience, have you cone across
such a variety of types of collections over the years?

A.  Yes, | have.

Q So in going back to 370, if we could put slide one back on
the screen, DX-370, and your green box of collections on the
right, you've used the sane |abels in categorizing the types of
selections. |Is that right?

A.  Yes, | have.

Q Wiy are they in reverse order fromyour table?

A "Other receipts”" is the primary category of revenue within
the exanples, so |I've labeled that first.

Q If we could go to slide two and ask you about the next part
of your diagram Going fromthe green box, you have two arrows,

two green arrows. \Wat do they represent?

A, In sonme instances, nonies are posted directly to the
i ndi vi dual accounts thensel ves when they're collected. In other
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i nstances, the nonies are posted to what |'ve referred to as
non-i ndi vi dual accounts.

Q That's the box at the top?

A. That's correct.

Q In the blue box. The entire blue section, what does that
represent?

A. The Il Msystemitself.

Q And let's talk about the different parts that nmake up that
center blue box. Does this represent the internal workings of
the 11 M systenf?

A Yes, it does.

Q And you have two boxes, an upper box | abeled "Non-Indivi dua
accounts” and | ower, "Individual accounts.” Wy did you present
it this way?

A As | nentioned, in sone instances nonies post directly to

t hose individual accounts, and in other cases the nonies post to
t he non-individual accounts, at which point funds may transfer
or may be di sbursed.

Q And let's ook at the top box for a nonent, | abel ed
"Non- I ndi vi dual accounts."” You have sone | abels inside that
box. Could you describe what those nean?

A.  "SDA" stands for Special Deposit Account; "Tribal I M
refers to the T accounts that we were discussing earlier; and
"Qther adm nistrative accounts” is a catch-all for the rest of

the adm nistrative accounts within the system
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Q Could you give an exanple or two of the other adm nistrative
accounts that you've seen?

A.  For instance, interest accounts within the system or

m sl abel ed accounts within the system

Q Are there such things as bid deposit accounts?

A. Bid deposits could be within the SDA account or an escrow
account .

Q Could there be adm nistrative accounts for collection of
government fees?

A.  Yes, that's possible.

Q In your diagramwhere you say, "Non-Individual," what do you
mean by that?

A. Mnies that may or may not actually transfer to an

i ndi vi dual account at the end of the day.

Q Soin this part of the process, do you know that they're

i ndi vi dual ?

A.  No, not at that point.

Q Do you know for sure that they're going to a trust account?

A.  No, you do not.

Q You have a circle around the "SDA" and "Tribal Il M and
other adm nistrative -- an arrowin a circle. Wat does that
reflect?

A. That there are actually transfers between adm nistrative
accounts within the system

Q You have a | abel on the arrow, "Adm n-to-admn transfers."”

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

479

Ri ght ?
A. That's correct.
Q Could you describe a typical type of
adm ni strative-to-adm ni strative transfer that you' ve seen?
A.  For instance, when range paynents are going to be paid out,
in some cases you'll see a debit fromall of the various range
accounts for that particular agency, and a credit of all of
those funds into one singular Special Deposit Account, to
facilitate distribution.
Q And did you bring sonme exanpl es show ng t hese ki nds of
adm ni strative-to-admni strative transfers?
A Yes, | did.
Q And we'll talk about those after we get through your slides
here.

Let's look at the |ower part of the blue box that's
| abel ed "I ndividual accounts."” What funds are represented by
t hat box?
A. Mnies that are actually credited to individuals within the
system So | and-based accounts refers to accounts where the
primary source of revenue would be a | ease, for instance.
Q Wuld these be accounts in the nanme of a particul ar
reci pi ent?
A.  Yes, they woul d.
Q And you have in there | abel ed "Land-Based," "Judgnment," and

"Per Capita." Could you describe what you're intending to
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depi ct there?
A. Land-based accounts would contain nonies primarily fromthe
use of land. So |land sales, farmand pasture | eases, range
i ncone, things of that nature.

Judgnent accounts would typically be acconplished for a
m nor or soneone deened to be inconpetent to receive judgnment
monies; simlar to that woul d be per capita accounts.
Q And you have a circle -- or an arrowin a circle going
around those identified types of accounts that says,

"I ndi vidual -to-individual transfers.” What are you depicting

t here?

A. In sone instances you'll see transfers anong individual
accounts. A typical exanple would be either a probate or a | and
sal e.

Q Actually, a novenent of noney from one individual account to
anot her ?

A. That's correct.

Q One arrow we haven't discussed is the one in the mddle

between the two boxes that says, "Transfers."” Could you descri be
what that depicts?

A. Yes. To the extent that the nonies collected into the
non-indi vidual section at the top of the chart are deened to be

i ndi vidual nonies, they' re transferred down to the individual

accounts.
Q Is it possible that tribal noney could nove -- be
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1 transferred that way as well ?

2 A.  Yes, that is possible.

3 Q Have you seen that happen?

4 A.  Yes, | have.

5 Q Could you give an exanple that you' ve seen of that type of
6 tribal noney noving into an individual account?

7 A.  The nost typical exanple would be a loan fromthe tribe to
8 i ndi vi dual .

9 Q A loan?

10 A Yes.

11 Q Wiy is it inportant to have an understanding about all the
12 different types of internal transfers that you' ve described?
13 A.  Such that you can reduce potential double-counting in your
14 coll ection estimate.

15 Q Last fall when you were tal king about your DCV study, I

16 believe you testified about a simlar doubl e-counting issue when
17 studyi ng postings. |Is that right?

18 A. That's correct.

19 Q | would like to | ook back at that one exhibit that we

20 di scussed | ast Oct ober.

21 MR. QU NN If we could go to DX-152A in evidence, at
22 page 15. Can we zoomin on that?

23 BY MR. QUI NN

24 Q Do you recall your testinony about this exanple, M. Herman?
25 A.  Yes, | do.
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Q Describe what you were tal king about here with respect to
counting transactions as part of the data conpl eteness anal ysi s?
A. This is when we were discussing the manner in which we count
t hroughput for the data conpl eteness validation reports. And we
were di scussing in essence that we woul d count each novenent of
nmoney i nstead of the unique collection and the uni que
di sbur senment .
Q Now, when you're over here tal king about the collection and
di sbursenment of funds over the history of the I Msystem do you
want to count this way?
A.  No, you do not.
Q So what needs to be understood then about these interna
transfers?
A. You need to be able to identify the transfers such that you
can elimnate the doubl e-counti ng.
Q Going back to the upper box --

MR. QU NN:. W can put the slide back up on the screen.
Thanks.
BY MR. QUI NN:
Q The upper box | abel ed "Non-Indivi dual accounts,” why is it
inportant, as far as understanding collections into the system
and di sbursenents out, to have an understandi ng what happens to
funds in the upper box on your diagranf
A.  Sone of those nonies will eventually be transferred down to

i ndi vi dual accounts, but sone of those nonies will be paid out
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of the non-individual accounts.

MR. QU NN |If we could put DX-33 back up on the screen
for just a nonent. It's in evidence. And go to the right-hand
chart at the top. Zoomin at the top, please.

BY MR. QUI NN:

Q M. Herman, you've seen this docunent before. Right?

A.  Yes, | have.

Q And could you interpret this docunent in terns of your
diagram what it's showing in terns of the disbursenents and
where noney is going in ternms of your diagranf

A. Could you nove it down, please, a little bit? Thank you.

This diagramis referring to the category of
collections for this particular year. And there were total
collections of $7.65 mllion, and of those it gives three
categories of disbursenents; one, paid directly to Indians by
di sbursing officers; two, nonies returned to unsuccessf ul
bi dders; and three, checks drawn by I|ndians on bank accounts.

Q Qut of that exanple, is there any part of those

di sbursenents that fall into your upper box?

A At mnimm the nonies referred to as returned to
unsuccessful bidders would be included in that upper box.

Q Do you have a sense of what percentage that makes up of the
total disbursenents in that year?

A. It's roughly 35 percent.

Q Let's go to your third slide and talk about the right third
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of your diagram Describe what this slide shows.

A. This slide illustrates the disbursenents fromthe |1 M systen
and the type of entity that may be receiving those noni es.

Q And at the bottomyou have a notation about "Tota

di sbursenents.” Could you explain what your notation neans?

A.  From 1887 through 2007, there's approximately $13.7 billion
di sbursed fromthe Trust, and from 1985 t hrough 2000,
approximately 4.6 billion.

Q And that subset you're referring to, the $4.6 billion in

di sbursements, what does that refer to?

A. Again, that refers to the primary area we focused on from
the electronic tine frame.

Q This time period, '85 to 2000, is that the sane period you
focused on in terns of collections?

A Yes, it is.

Q And are the sane reasons you stopped it, in ternms of the
focus of your efforts in 2000 data year, for the sane reasons
you described in ternms of the collections?

A Yes.

Q On the upper right-hand side there are three arrows pointing
out fromthe IIMsystem Could you describe what they
represent?

A. The first is third parties, the second is the Tribal Trust,
and the third is stakehol ders.

Q But what do the arrows represent going to those boxes?
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A I'msorry, the novenent of noney fromthe IIMsystemto

t hose categories of individuals or entities.

Q Are you indicating there that that's novenent of noney out
of non-individual accounts?

A. That's correct.

Q This is noney going out of the Il Msystemfrom
non-i ndi vi dual accounts?

A. That's correct.

Q So the converse of that is, that's noney that not going out
of individual Indian accounts in the IIM systenf

A.  Yes. Those funds would not have been transferred down to

i ndi vi dual accounts.

Q Let's go over the three boxes and what they represent in
ternms of the disbursenents. The box at the top right is |abeled
"Third parties.” W are third parties?

A.  That would represent the return of bid deposits to an
unsuccessful bidder; return of bonds, for instance upon
conpletion of a | ease; paynment of admnistrative fees to the
governnment for managi ng the | ease. Things of that nature.

Q Any other exanples you can think of, sitting here?

A, |1've seen paynents of wages by a tribe to an enpl oyee.

Q Have you seen indications of disbursenents to Boy Scouts or

Grl Scouts?

A.  Yes, | have.
Q | have a sense of the Tribal Trust, but could you describe
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what that depicts, the next box down?

A. There's significant anmount of noney transferred out to the
Tribal Trust fromthe |11 M system

Q And when you say Tribal Trust, you're talking about that
other trust systemset up for handling tribal noney?

A. That's correct.

Q The last box in that top set of three are stakehol ders.
Descri be what this box refers to.

A.  This includes direct paynents. One of the |arger categories
woul d be of judgnent or per capita nonies or direct pay |eases
that are made fromthe non-individual section of the system

Q Are there other types beyond judgnment/per capita?

A. 1've seen |eases paid directly fromthe non-individual
accounts.

Q How about, have you seen | oan proceeds?

A I'msorry, I'"'mnot clear on the question.

Q I'msorry. Have you seen |land sal e proceeds paid that way?
A.  Yes, | have.

Q Last fall we heard testinony about direct pay arrangenents.

When you tal k about stakehol der -- paynents to stakehol ders, are
you referring to the direct pay arrangenent?

A. No, not in this sane context.

Q How are they different? How are these different fromdirect
pay arrangenents, to your know edge?

A. These are nonies that actually entered into the Il Msystem
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and are being paid out fromthe non-individual accounts.
Q But how are they simlar to direct pay arrangenents?
A.  The funds are never transferred to an individual noney

account, a | and-based account, for instance.

Q The last box, the lower -- bottom box on your right-hand
side says, "Il Mbeneficiaries.” Could you describe what that
illustrates?

A.  These woul d be paynents made from i ndi vidual accounts to |1 M
beneficiaries or on their behalf.

Q And what do you nean by "on their behal f"?

A.  For instance, if an account holder is a mnor, you nay see a
paynent for school clothing or nedical care.

Q Now, on your slide -- it's not on your poster, but on your

slide, the last franme there, you have a |l arge bracket around al

three boxes, with the indication of "Total disbursenents.” Can
you descri be what that illustrates?
A. That illustrates that the total disbursenents for all four

of those categories is 13.7 billion from 1887 t hrough 2007.

Q Sois it correct, then, when you tal k about tota

di sbursenents, you're tal king about total disbursenents out of

the 11 M systenf?

A. That's correct.

Q Let's see if we can just recap on your illustration. Wth

respect to the collections in your green box, does that include

nmoney, sone noney comng into the IIMsystemthat is never
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destined for deposit into an individual IIM account?

A. That's correct.

Q Wuld | be correct to say that based on your own
observation, that many credits that are posted to the |1 M systen
i nvol ve the upper box, the non-individual accounts?

A. That's correct.

Q And when sonething posts as a credit to the non-individua
account box, does that nean it's, in that sense, in that
transaction, not a posting to an individual IlM account?

A. That's correct.

Q In terns of your description here and your diagram you have
t he non-individual accounts. And when you talk about the
character of noney being non-individual, howis that determ ned?
| mean, how do you cl assify sonething as non-indivi dual ?

A It's determ ned based on the type of disbursenent. So if
the nonies flow down to an individual account, it would be
considered individual. O if it's noving out of the systemto a
third party or the Tribal Trust or a stakeholder, it would be
consi dered non-i ndi vi dual .

Q So that in a sense, then, the non-individual character of
the noney is determned by its destination?

A. That's correct.

Q And that non-individual noney includes noney going to third
parties?

A. That's correct.
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And to tri bes?
That's correct.
Unsuccessful bidders --

That's correct.

o >» O > O

-- and so forth? Ckay.
Wiy is it useful to understand this part of the flow of

funds through the Il M systen?
A. To be able to determ ne the anmobunt of nonies that are
actual ly deposited at the end of the day to individual accounts
Wi thin the system

MR. QU NN Could we put up DX-365 for a nonent?
BY MR. QUI NN:
Q | just want to ask you about one docunent that was di scussed
at the last trial, DX-365.

MR. QU NN. Could we zoomin on the top half of the
box, so we get the | abel ?

BY MR. QU NN

Q Can you see that Ms. Hernman?

A. Yes, | can.

Q Have you seen this docunent before?

A.  Yes, | have.

Q Let's talk about it in ternms of your docunment AR-171 and the
work you' ve done, as far as the update to it that we'll be

presenting to the Court.

Did you use any cal culations from DX-365 in revising
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the table, doing the revising of information on AR-171?

A. No, | did not.

Q Have you -- looking at the table, on the far upper part of
the chart, A it has a colum identified as "Total collections."
Do you see that?

A.  Yes, | do.

Q And at the bottom nunber it has a nunber of 13, 186, 000, 000.
Ri ght ?

A. That's correct.

Q What's your understandi ng of what that nunber includes?

A. That that's the total collection number from AR-171, | ess

Tribal Il M npnies.
Q So less Tribal II'M Does that nean we're tal king about that
one colum that was in AR-171 as -- denom nated as Tribal 1M

A. That's correct.
Q So based on your study of the flow of funds through this
system does this total that's indicated here, does that exclude
or include the other tribal nonies you' ve seen through this
system that are not denom nated as || M
A.  This would include those other tribal nonies.
Q That would include those other tribal nonies.

Wuld it include things such as bid deposits?
A Yes, it would.
Q Wuld it include undifferentiated interest, interest that

you couldn't determ ne was interest at the tinme you did the
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cal cul ati on?

A. Al interest is included in this nunber.

Q Soin terns of your -- of this collections figure, it
doesn't exclude everything that's in the non-individual accounts
that you' ve identified in terns of fund flows over the history
of the IIMsystem |Is that right?

A. That's correct.

Q Can you think of other things that didn't get deducted out
of that total collections nunber, as far as you know?

A.  For instance, the direct paynents for judgnment nonies that
were nmade that we were referring to, the stakehol der paynents,
things of that nature would not have been deduct ed.

Q As a consequence of including these other non-individua
nmonies in the collections figure on this DX-365 figure, what
does that do to the total collections nunber?

A. It would overstate collections to individual accounts.

Q Sois it fair -- if you go down to the bottomchart, in
Part B there's a list, do you see that, of estinmated credits to

|1 M accounts?

A.  Yes, | do.

Q O 10 billion. Are those nunbers conparable to one another?
A.  No, they are not.

Q Didyou participate in -- did you prepare this DX-365 chart?
A. No, | did not.

Q Have you used the conputations in here as part of your
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1 update to AR-1717?
2 A.  No, | have not.
3 Q Based on what you know about the cal cul ati ons you've made in
4 AR-171, does the chart in DX-365 al so include
5 i ndi vi dual -to-individual transfers?
6 A Yes, it does.
7 Q In your flow of funds chart, DX-375 -- or 370, excuse ne,
8 does that diagramindicate how total collections as represented
9 in DX-365 could overstate the anmount of individual |ndian
10 account nmoney that was in the systen?
11 A, Yes, it could.
12 THE COURT: M. Quinn, it's 5:00 o' clock and | have
13 another matter that | have to attend to. And besides which, you
14 have about reached ny plateau with these nunbers.
15 MR. QUNN: | try to nmake it interesting, Your Honor.
16 THE COURT: Well, it's fascinating. But at 9:30
17 tomorrow norning, we will start again. And | think I'"mgoing to
18 need a little bit of re-grounding in what this exhibit is, the
19 one you've got up on the screen.
20 MR. QUINN:  Ckay.
21 THE COURT: Because |I'mnot quite sure | -- frankly, |
22 think I mssed where this conmes fromand howit relates to the
23 other stuff. So let's start with that fresh at 9: 30.
24 Thank you, everybody, for your attendance today. W'lI
25 be in recess until 9:30 tonorrow norning.
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1 MR. QUINN:  Thank you, Your Honor.
2 THE W TNESS: Thank you, Your Honor.

3 (Proceedi ngs adjourned at 5:06 p.m)
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CERTI FI CATE OF OFFI Cl AL COURT REPORTER
|, Rebecca Stonestreet, certify that the foregoing is a
correct transcript fromthe record of proceedings in the
above-entitled matter.
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